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ABSTRACT
This work is concerned with the form and content of the hadith 
texts reported and preserved during the Classical Period (c. 175 - 300 
A.H./792 - 912 A.D.*) and traditionally associated with the Stoning 
Penalty (SP) for adultery in Islam. Its main aim is to analyze the texts 
and to determine the course of their composition.
The thesis is divided into two sections. Section One deals with 
the analyses of seven Prophetical hadiths preserved in three Sunni 
"Canons"; the Muwatta* of Malik (d-179)  ^ the gafrih of Bukhari (d.256), 
and the Jamic of Tirmidhi (d.279).
Section Two examines the reasons for, and nature of the juridical 
disputes (Ikhtilaf al-fuqaha) of the Pre-Classical Period scholars (c. 
100 - c. 200 A.H./718 - 815 AD*) with respect to the laws of adultery. 
Each section comprises seven chapters and an introduction.
The conclusion reached in Section One is that the material 
examined reveals more about the concerns of those who transmitted and 
preserved the hadiths in question than it does - as is traditionally 
claimed - about the early community of Muhammad in Medina.
The conclusion of Section Two is that the Ikhtilaf provoked the 
composition of fradith material dealing with the SP in Islam. This calls 
into question the established view that the disagreement of law 
specialists (fuqaha") is the result of varying individual understanding 
or interpretation of a particular textual prop (nags pi. nugus), and at 
the same time demonstrates that, in most instances, the Ikhtilaf is 
itself prior to the text under discussion.
See below, Introduction, P.4
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INTRODUCTION
1 -  2 Islamic TOralf Tradition, the Hadith or the Sunna, is an
enormous corpus of literature covering virtually everything essential
for a Muslim to conduct his life in relation to both his fellow human
beings and God, Its contents form the main base of Islamic teachings.
Because of its voluminous nature, it practically occupies a more
influential position in the formation and articulation of Islamic
3
jurisprudence than does the Scripture - the Our’an . Its most 
significant feature is its virtual dependence upon the sayings, actions 
and deeds of one man - the Prophet.
Muslim scholars maintain that the content of the fradith literature
originated from the Prophet Muhammad himself; since, the argument goes
on, it was handed down by pious trust-worthy Muslims, generation after
generation, through a chain of transmitters - known as the isnad. Thus,
as far as the Muslim scholars are concerned, the authenticity of the
content of the hadith material lies in the trust-worthiness of the
_ 5
reporters i.e. the persons named in the isnad. Several criteria for 
authenticating the hac*ith content have been set forth, all of which, 
strictly speaking, are subsidiary to the scrutiny of the isnad. In 
short, the scrutiny of the isnad is exclusively the yardstick for
7
assessing the credibility of the hadith content.
In recent years this traditional attitude has been rejected -
0
mainly by Western scholarship - on the ground that as much as it is
easy to produce a false statement and ascribe it to a person who is no
longer in a position to confirm or deny the ascription, it is also easy,
or even much easier, to invent a chain of transmitters, or to insert a
name in it and thus, to extend it back -without a break - to the 
9
Prophet.
Furthermore, the stipulations and demands for the notarization -
tawthiq - of the reliability of an individual transmitterCs) are first
and foremost not only based on, and derived from, a personal judgement,
10but also have never been agreed upon. There is no single transmitter
11whose trust-worthiness is a subject of absolute agreement. In many
instances, statements of tawthiq or its opposite: tajrih - invalidation,
defamation of one’s character, are more likely to appear as
pseudo-biographical dicta or as tendentious prejudices than as an
12adequately objective first-hand information. Thus, it has been argued
that the acceptance or rejection of hadith material should be based
13primarily upon the examination of the text itself - the matn.
Of the most recent contributions to that end is the work of 
J. Schacht, The Origins of Muhammadan Jurisprudence, which in general is
the confirmation and at the same time an extension of the general, but
14cautious, conclusion of Goldziher’s main thesis. Schacht’s general
15conclusion, however, is not adequately supported.
With regard to the wholly available pertinent hadith material,
arbitrary selection of limited Traditions, which can hardly be
demonstrated to have anything in common, other than being ’legal’,
cannot in my opinion, support a superfluous conclusion to include every
single Tradition of the same topic and theme, which ought to have been
16included, let alone every single Tradition of a legal nature. With 
such undertaking, the conclusion ought to be confined only to those 
individual Traditions which form the basis of discusssion of such 
work. ^
In other words, although Schacht’s method is scientific and sound, 
his general conclusion for the whole corpus of legal nature is
2
unacceptable. The only time when such an over-simplified conclusion
could have much validity is when such a method has been applied 
thoroughly to at least half of the whole corpus of legal materials. To 
do so, for a single scholar is almost impossible. An alternative would 
be to deal with one type of hadith material, traditionally assigned not 
only to one topic and theme, but also engaged in identical problems. 
Admittedly, even a conclusion reached upon such principles will not 
provide the kind of generality which Schacht had made, but nevertheless, 
a group of Traditions, which are topically exclusive can, at least, be 
put to a firm test.
This thesis is intended to serve as an experiment to that end and
at the same 'time as a stepping stone for future studies in the hadith
literature. Its topic is the punishment for adultery/fornication; its
theme is the legality of the Stoning Penalty - SP - known as rajm, as
19opposed to, or including the flogging penalty, known as jald in Islam.
My reason for analyzing the hadith material dealing with this
topic and theme is that the laws of SP for adultery are incontrovertibly
20known to be distinctively Islamic.
Secondly, Muslim scholars, not to mention ordinary believers,
claim that these laws were established by the Prophet himself, by
applying them on the one hand and proclaiming their effectiveness
(validity) on the other. In other words, these laws are Ordinances*,
directly derived from, and based upon, the actions and sayings of the
Prophet. Thus, if there are any laws apt to fit diametrically opposing
theories, that is, the theory of the traditionists and that of the hadith
critics, the laws of adultery are the most suitable candidate. These
laws are, to begin with, manifestly Islamic, that is, reflective of the
21distinctive conviction of ’Orthodox’ Islam.
My argument is that we can fairly and squarely put to test both the 
traditional claim concerning the Prophetical hadith and the opposite 
theory of the hadith critics, on the one hand, by examining laws upon 
which we can all agree at the outset that the hadith, to begin with, 
should provide abundant material and, on the other hand, by
concentrating on that material which is not only of the common category, 
that is, legal, but also of the same topic, theme and problems. In other
words, I will examine closely the material of hadith literature dealing
with the SP and the role and function of that literature within the 
elaborate works of fiqh - jurisprudence.
In order to be able to understand and appreciate the fiqh sources, 
both in their diversity and concord on the one hand, and their relation 
to the hadith literature on the other, I propose the following
terminology:
a) Pre-Formative Period Pr, FP.
b) Formative Period FP.
c) Classical Period CP.
d) Post-Classical Period Po.CP.
The classification extends from the beginning of the Literary 
22Period onwards. That is to say, the first period is from about the 
beginning of the second century A.H. to the death of Shaybani d. 189, 
i.e., from c,100 to c.190.
The Formative period is meant to corespond with the legal system 
put forward by Shafi'i (d,205) to the emergence of the Ahl al-fladith 
proper, i.e. the Traditionists, Bukhari (d.256), Muslim (d.261), Ibn 
Maja (d.273), Abu Dawud (d.275), Tirmidhi (d.279) and Nasa*I (d.303)» 
who came to be known as the authors of the Six Canons (Ummahat al-Sitt).
4
In other words, FP, is from c.190 to c.225. It is the shortest period,
covering about 30 or 40 years only. It is a period in which, thanks to
Sh£fieI, Islamic Jurisprudence was put under a comprehensive legal
23system - Ugul al-Fiqh. I have extended the period to about 225 A.H.
to allow room for the general acceptance of Shafi*i's theory, for his
arguments were not accepted generally until well after his death.
Similarly, I have extended the CP. retrospectively to allow the long
activity of collecting, sifting and editing the hadith material of
Bukhari and at the same time to include Ahmad b. yanbal (d.242), the
24teacher of many classical authors, as the pioneer of that period. The
death of Nasa*I stands at the end of the Classical Period and the
beginning of the Post-Classical Period. This is a period during which
every legal and other problem was referred to a fradith belonging to the
Classical Period. Thus, it extends from the beginning of the fourth 
25century onwards. The period prior to Pr. FP, or to the Literary
Period in general, could be described as the IDEAL period. It is a
period whose life style, actions and deeds as well as decisions were seen
26by later generations as the ideal examples to be followed. A more 
explicit picture will then emerge as follows:
Ideal Period .... to 100 A.H.
Pr.FP c.100 to 190 A.H.
FP c.190 to 225 A.H.
CP. c.225 to 300 A.H.
Po. CP. c.300 onwards
The work is divided into two sections. Section One is concerned
with the analysis of the fradlth material and Section Two deals with the 
27 >Ikhtilaf —  al-Fuqaha - juridical dispute - concerning the punishment of 
adultery. However, before explaining the method about to be embarked 
upon, it is necessary to make a few points.
First, I neither assume, nor intend to give the impression of, 
being concerned with the authenticity of this or that Tradition. 
Important as it may be, I believe such a question is secondary to the 
function of the text under discussion. That is so, because it is not 
easy, even if it were possible, to say what had or had not actually 
happened. None of us, nor indeed even those who carefully preserved for 
us the hadith material, was present at the era of the alleged event being 
reported. Hence, giving onself the task, from the beginning, of proving 
or disproving the credibility of any report is, in my opinion, to seek 
the impossible. One should try to understand why, where, when and even 
how such and such a report was told, preserved and employed. At the end, 
if the question of credibility or otherwise for a particular text appears 
warranted, then it is not because one was primarily concerned with that 
issue, but rather it is because such a conclusion appears to have 
revealed itself.
Secondly, by asking historical questions which are inevitably by 
virtue of the forms and structures of the individual hadiths to be 
analyzed, chronological consideration of the hadith collections is 
vital. However, to include all Classical works would result in an 
enormous thesis. Hence, concentration on a carefuly selected number of 
the Classical works is necessary. This, I believe, will give us a fair 
picture of the literature we are concerned with.
28 29I propose to analyze the materials of Bukhari and Tirmidhi
30for the Classical Period and that of Malik (d.179/795) who belongs to 
Pr.FP. The reason is that, the Muwatta* of Malik is the earliest work 
which has come down to us and which contains a considerable corpus of the 
hadith literature. In other words, its historically initial position 
can serve as the basis of a greater understanding of similar hadiths to
6
be found in the Classical Period. BukhSri's work occupies an unmatched
^ 31
position in Sunni circles. It is second to none but the Qur*an . The
Jamic al-Tirmidhi, apart from being one of the Six Canons, contains
two important phenomena. First, systematic criticism of the hadith text
rather than attention entirely to the transmitters. To put it exactly,
although TirmidhI was following the traditional attitude concerning the
criteria of authenticating the hadith materials he nevertheless
33developed textual criteria too to be taken into consideration. 
Secondly, his work provides a unique opportunity for the ikhtilaf al 
fuqaha*. ^  Assessments of different Muslim scholars are usually 
offered at the end of each hadith. In short, as much as Malik stands 
outside and prior to the Classical Period, TirmidhI stands inside, but 
towards the end of that period, while Bukhari stands well inside, but at 
its beginning.
Thirdly, in dealing with the hadith material, no chronological
order has been assumed or envisaged. The order of the hadiths is based
on the arrangement of Malik's materials according to Yabya's vulgate 
35(d.23^). However, at the end of each chapter a reasonable possible 
inter-influence may be suggested.
Finally, for the reasons stated earlier, unless there is a strong 
argument to do otherwise, little attention will be paid to the isnad . 
My main concern will be centered upon the text of the hadith - the matn.
Procedure
For the analysis of each hadith, four stages will be followed: 
Fragmentation, Identification, Analysis and finally Assessment.
7
Fragmentation is meant to indicate the breaking up of the 
pericope, that is the juridical badith, into its minimal juridical 
elements. These elements will be identified as -a-, -b-, -c-, etc. Each 
element might be fragmented further into components, such as -1-, -2-, - 
3-, etc. This practice will help us both to follow systematically the 
overall structure of the pericope in question and at the same time to 
identify any discrepancies, inconsistencies and contradictions in later 
stages. Identification is meant to indicate the category of the pericope, 
that is, historical, (i.e. factual event) juridical, (i.e. legislative) 
dogmatic or accidental, that is of no legal value etc. In other words, 
identification deals with the type and function of the pericope in 
general by taking into consideration various questions according to the 
character and structure of the text. This will be followed by the actual 
analysis of the pericope. In the beginning the primary questions are 
form-critical and historical. The chief interest is the
inter-relationship of elements on the one hand and elements and their 
components on the other and at the same time the possible implication 
underlying them. Later, questions of literary analysis become important 
too. Finally, a tentative assessment will be offered and if possible the 
history of the pericope may also be determined.
A similar procedure will be observed during the remaining two
stages with respect to Bukhari and TirmidhI. In getting to these stages,
previous questions will be dealt with in greater detail. For instance,
while one may be flexible/lenient towards insignificant alterations,
omissions or additions which are probably the result of "transmission 
37and narration", one cannot possibly allow discrepancies,
inconsistencies and contradictions to pass unnoticed. Surely, two 
contradicting accounts of the same event cannot possibly both be right, 
and probably neither provides the kind of factual information historians
8
and hadith critics need, but do not have, for the alleged period or even 
for the event itself. Similarly, an ’'incomplete” versus "complete” 
version/s simply united by not dissimilar details, cannot possibly both 
be taken to refer to the same story or event without a properly 
acceptable explanation for the "omission" or "addition", and probably 
neither is concerned with what has come to be considered as the "same 
event or story". At the end of each chapter, a synoptic view based on 
chronological compilation, including all major works of the badith 
literature from the PR.FP to Po.Cp., but covering primarily major 
issues, will be provided.
Section Two, then, is complementary to Section One. Here we will
investigate the juridical attitudes of the Pr.FP., FP., and CP. scholars
oo
towards those issues of the hadith material analyzed in Section One
The chief questions are: What did they say or decide on such and such an
issue? How did they present their arguments? On what point/s did they
agree or disagree? How and Why? Where were they? Above all, what is the
relationship of their juridical attitudes and the badith materials under
discussion? In short, to what extent did the badith material influence
their juridical attitudes or vice versa? Complementary to this are those
opinions of the P.CP. scholars together with their arguments and the
39hadith material which they now possess. If we manage to do so, I 
presume we will have gone far enough to be able to give a fair and 
general conclusion concerning the badith material dealing with the 
punishment for adultery/fornication in Islam.
It remains to pay homage to J. Neusner for the method and technique
employed here, which he had systematically employed in his Studies of 
40Rabbinic Judaism and to whose works, at my request, I was introduced 
by my supervisor, Doctor John Wansbrough. To both I am gratefully 
indebted.
Studies in the Composition of HadTth Literature
Section One 
T E X T S
CHAPTER I
(A) THE STORY OF THE JEWISH COUPLE 
Introduction
Although there is a considerable corpus of hadith material which 
would be adduced as relevant, in one way or another, to the punishment of 
zina, there are only seven hadiths widely recognised as loci classici for 
this crime in Islam. The hadiths themselves, in their myriad versions, 
required both time and space to emerge and to gain general acceptance, 
and to be finally assigned to a particular issue or point within the 
juridical discussions. Similarly, depending on the availability of the 
material, individual traditionists and jurists alike collected what they 
preferred, and even developed what they had, in conformity with their 
view points. The result was a frequent shift of emphasis as to the 
importance of a particular hadith or its versions, as much as to the 
juridical implications which could possibly be adduced from a given 
version.
Our first author, Malik, opens his section of hudud (prescribed 
penalties) with the hadith of the Jewish couple. The background of this 
fradith, as given in the Sira/Maghazi literature, is that on Muhammad's 
arrival at Medina the leaders of the Jewish community there spared no 
effort to antagonise Muhammad on his claim to the prophethood. They 
engaged themselves in a number of issues with him. Among these was the 
question of the punishment for zina.
It happened that a Jewish couple was taken in adultery. The rabbis 
meet and decide to go to Muhammad, ostensibly to appoint him as the
10
arbitrator, but in fact, to see whether he knows God’s law on this crime 
or not. The plot is that if he decides to have the couple stoned to death 
then he is a true prophet of God and the Jews should be on guard lest he 
usurp their position. But if he decides on anything other than the 
Stoning Penalty he is a false prophet, a mere king who might be 
recognised as such. Muhammad asks them what the Torah says on such a 
crime. They tell him: ’’Public humiliation’’. They are challenged to
bring the Torah for consultation. They do so, but one of them put his 
hand on the relevant passage and procedes to read what was before and 
after. He is challenged to remove his hand. He does so, whereby the 
Stoning Verse appears. The Jews concede that there is a Stoning Verse in 
the Torah. Muhammad gives his orders to have the couple stoned to death.
The fradith came to be known as the fradith of the Jewish couple. It 
is for this reason I have decided to call it: the Story of the Jewish
Couple.
11
Ma.A.I On the authority of Ibn cUmar:-
a- A case of a Jewish couple who had commited adultery was 
brought before Muhammad.
b- Muhammad asked the Jews: "What is the Torah's injunction on
such cases?"
c- The Jews replied: "Public humiliation and flogging."
(nukhzihim wa nujliduhum.)
1
d- Ibn Salam a Jewish convert to Islam intervened and said:
"Liars! There is a Stoning Verse!"
e- The Jews brought the Torah, but one of them put his hand over
the Stoning Verse and proceeded to read what was before and 
after it. (fa qara»a ma qablaha wa ma bagdaha.)
f- Ibn Salam said to him: "Remove your hand!" So the relevant
verse appeared.
g- The Jews conceded to Mu^ammed saying: "It is true, there is
a Stoning Verse."
h- Muhamraed ordered the Jewish couple to be stoned, (fa amara
bihima fa rujima.)
i- I saw the man leaning over the woman protecting her from the
stones.
Malik:________ gudud
12
COMMENT
The story is a mixture of a number of not unrelated issues. It is
historical in form and refers to a particular incident. Its theme is
2
doctrinal involving prophetical credentials, while its content is 
juridical illustrating the legality of the SP [‘sic] for adultery.  ^
Nevertheless, it is for the last point only that Malik employed the 
story, as can be seen from his rubric: Bab ma ja*a fi al-rajm (a chapter
concerning that which has come down to us with reference to the Stoning 
Penalty). Had it not been for -e- and -f-, as we shall see later, the 
story would have flowed easily: each element would have depended
perfectly on the previous one throughout.
Element -a- is a brief introduction as to how the whole issue came
about and how Muhammad came to be involved with the case in the first
4
place. Element -b~ gives the impression of the nature of the question 
put forward by Muhammad. On first sight, one has the impression that the 
question was an ordinary interrogative one. He simply wanted to know
what the Torah said in such a case. But it is also possible that
Muhammad used such a . tone to force proof on the testers of his 
prophetical credentials. The context of the pericope, moreover, would 
favour the latter. Whichever the case, -c- provides an answer whose 
truthfulness is challenged by an ex-Judaic believer, Ibn Salam 
(element -d-). His knowledge of the Jewish Scripture made him refute the
treachery, by reminding them that there is a Stoning Verse In the
5
Torah. In other words, element -d- could serve perfectly well as a 
link between either of the two possible impressions of -b- and the 
content of -c-. One could understand Ibn Salam1s intervention as a means 
of saving Muhammad from being deceived or as a means of supporting his 
prophetical knowledge of God’s injunction In the Torah. Thus -a-, -b-, -
13
c- and -d- provide an uninterrupted sequence of the developments. 
However, this order is abruptly disturbed by -e-and -f- which, were it 
not for them, -g- and -h- would have followed smoothly and logically. It 
would have simply meant that the false reply given in -c- for whatever 
the type of question in -b-, which was challenged in -d-, led to the 
submission of the truth expressed in -g- and, hence, the result of -h- 
was inevitable. Unfortunately, that is not the case.
As the story stands, -e- appears to be a counter-challenge to -d-. 
Ibn Salam1s knowledge of the Jewish Scripture, as well as his 
intelligence, had been both undermined and nullified. Either he could 
not read, in which case -f- would be redundant, or he was part of the 
collective treachery, in which case -d-, or part of it - "Liars! There 
is a Stoning Verse!" - would hardly be necessary. The alternative would 
be to assume the stupidity of his ex-cobelievers for underestimating his 
allegiance to Islam.
If the sequence, then, comprises all elements but -d-, then there
is a link missing at this point. On the other hand, if -d- is the actual
link at this point, then both -e- and -f- are peculiar within the
€
structure of the pericope. The unnamed rabbi who has treacherously held
his hand over the relevant passage in the Torah was, as much as Ibn Salam
would be [jsic j^, part of a collective consent of the Jews to conceal the
true punishment in the Torah so that Muhammad’s prophethood could be
examined. With or without the help of Ibn Salam, Muhammad stoned the
Jewish couple in accordance with the Stoning Verse. Such was Muhammad’s
decision concerning the punishment for adultery. He applied God’s
7ruling - the true judgement. Muhammad had demonstrated that he is a 
true Prophet of God, he had recognised God’s judgement in the Torah.
It is difficult at this stage to say more about the integrity of 
the pericope. Suffice it to say, however, that its construction is 
cumbersome. This in itself will possibly suggest that its structure is 
due to more than one person, or, to say the least, that it has been 
freely reconstructed out of a possibly massive haggadic material whose 
primary function was to demonstrate Muhammad's prophetical credentials. 
Malik's employment of the pericope for the legality of the SP in Islam 
^sic] is undoubtedly a secondary stage when juridical interests for the
g
same pericope predominated over biographical motives. This would 
suggest that the middle of the first half of the second century A.H. is 
most probably the earliest date which could be assigned to the pericope, 
while its employment in juridical matters could not extend beyond the 
middle of the second century A.H. Similarly, element -i- exhibits a
Q
purely juridical tendency and hence it is probably a later
augmentation. It possibly belongs to either Malik himself or to his
10immediate transmitter - Yahya (d.142). In short, the pericope is a 
composite. Its components have been awkwardly combined to form a unit.
BU.A.I. On the authority of Ibn °Umar:-
a- A Jewish couple - both had committed a crime (afrdatha jarni0
an) -was brought before Muhammad.
b- Muhammad asked them: "What do you find in your Scripture?"
c- The Jews replied: "Our rabbis have invented (ahdathu) the
punishment of pouring hot water on the face and public 
humiliation (tajbiya)."
d- Ibn Salam advised the Prophet saying: "Ask them to bring the
Torah!"
e- Same.
f- Same, but add: "... and the Stoning Verse appeared under his
hand." 15
g- No corresponding element.
h- Same.
i- Ibn Umar said: "The couple was stoned to death on the
pavement (balat) and I saw the Jew protecting the Jewess
from the stones."
Bu. gudud:
C.9.H.1.
COMMENT
The setting is a little different in detail but not so much in the 
structure. Muhammad’s involvement with the case, the test of his
prophethood and the inevitable result are the same both in order and in 
form. However, there are many more details in Bu.A.1. than in Ma.A.1. 
Yet, the pericope could still be put in the same category.
Element -a- clarifies that the accused couple were brought before 
Muhammad in person, and the zina term has been expressed obliquely - 
ahdatha jam!0 an. The same verbal form of h-d-th has been used for the 
innovation of the new punishment authorized collectively by the 
"faithless" custodians of the Torah (element -c-). Muhammad’s inquiry 
has been improved. The ambiguity of the previous version concerning the 
nature of the question has been refined to demonstrate nothing but a 
challenge to the true punishment of the Torah, which is known to both 
parties. The public humiliation, expressed as nukhzihim in Ma.1 has now 
been comprehended in the term of tajbiya. Nevertheless, flogging has not 
been mentioned. The acknowledgement for changing the Mosaic Law by 
rabbis has endorsed the existence of a different punishment. Hence it
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anticipates element -e-, but at the same time makes -d- redundant or 
hardly necessary. Ibn Salam's advice to the Prophet to ask the Jews to 
bring the Torah for consultation (element -d-) exhibits the source of 
that law and, at the same time, supports the notion of forcing proof on 
the Jews. However, this does not make -e- and -f-flow easily unless we 
are to assume that Ibn Salam’s collaboration in the treachery was, at 
least temporarily, expected. How wrong the Jews were can be seen from 
Ibn Salam's behaviour in -f-. Not unexpectedly, acknowledgement of the 
Jews concerning which law was valid has been eliminated by the omission 
of -g-. Nevertheless, Muhammad stoned the Jewish couple in accordance 
with the Stoning Verse. The source of that verse is the Torah.
Now, the root b-d-th has never been used, neither explicitly nor 
implicitly (sarihan or kinaya) to denote: zina. I know of no passage,
apart from this one, where the root h-d-th or its derivatives is used for
- czina. Most of the early dictionaries, such as the Qamus, Lisan al- Arab
c -  11and Taj al- Arus, give a very short and abrupt explanation for the 
root h-d-th to denote zina. While one can expect that the origin of this 
explanation could be the badith in question or the like of it, none of 
the sources mentioned above included it or cited any text to support that 
meaning.
Dealing with other glosses of the root b-d-th, Ibn Manzur adduces
12two badiths. One of Banu Quraiza, in which it was claimed that
Muhammad did not kill their women except one who had ahdathat badithan,
13glossed as: "poisoning the Prophet." The other is a badith about the
sanctity of Medina as a Holy City, in which Muhammad is claimed to have 
said:
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«  o c.... man ahdatha fiha hadathan fa alayhi la natu Allah wa
a- 14al-mala?ikat wa al-nas ajma in.
Ibn Manzur provides the following gloss: "al-badath is an abominable
15action which is not customary or known in the Sunna.1
In a very long and tiresome list of the meanings for the root h-d- 
th and its derivatives, early dictionaries give the impression that the 
term is employed in connection with uncommon actions, innovation; it is 
sometimes designated in theological terms as ,,bidca". The only verbal 
compound used to denote unlawful sexual relationship between two 
partners is a term or a phrase from the root f-h-sh or a-t-y plus direct 
object. Thus, fahisha. or fuhsh etc., is sometimes implicitly used to 
denote sexual misconduct. Similarly, an expression such as X ata Z in 
such and such a manner, could be taken to mean a physical sexual 
relationship. Ibn Hajar, the commentator of Bukhari who found himself 
face to face with this awkward construction, interpretated it as: "ay
C — Q
fa ala amran fahishan" for "ahdatha jami an11 in element -a-, but for 
"...ahdathu...." he interpreted it as "ay ibtakaru" in element -c-. 
Thus the combination of "ahdatha" with "fahisha" in element -a-, makes it 
possible to gloss the ahdatha as "to commit adultery", while the 
retention of .... ahdathu alone in -c-, allows no interpretation other 
than "to invent." The existence of these variations, whose implications 
are important only to the jurists, could be taken as a significant clue 
that whoever was responsible for reconstructing the story was not a 
jurist proper, and that the prime motive of the pericope was the 
establishment of prophetical credentials. Nevertheless, in spite of 
these refinements, some of which are not insignificant, the structural 
integrity of the pericope is greatly improved. But it is difficult at 
this stage to say whether Malik’s version is the basis of this pericope,
18
17or not. None the less, suffice it to say that whatever the basis of
Bukhari*s improvements, Malik’s version must have played a key role,
whether directly or indirectly. We will have an opportunity to assess
the developments in the synoptic section. One point remains to be made
here. BukhSri employs the pericope to demonstrate the appropriate place
to carry out the punishment. This is adduced from Ibn ^Umar’s remark
18that the couple was stoned to death on the pavement. Thus, while the
overall structure of the pericope shows its dependence on other
version/s, the expansion of element -i- is tendentious belonging to the
controversy known ass Iqamat al-frudud fj al-masajid which we may
19identify as the location of the SP. In Malik, the same element was
produced in the face of a different juridical problem - namely: rabt
al-mafadud, which we may identify as: the mode of SP. In short, Malik’s
version is earlier than Bu.A.i. Judging from the isnad, its present
composition cannot go back beyond the time of Bukhari or his immediate 
20transmitter, when "trivial*1 juridical matters, such as the location 
of carrying out the SP, took precedence over the more serious juridical 
concerns, such as the legality and hence the origin of the SP in Islam.
Bu. A.II On the authority of IbncUmar:
The whole of Malik’s version, almost verbatim. The isnad 
is identical from Malik downwards to Ibn U^mar. The only 
changes we do encounter here are:
MALIK BUKHARI
a- ... fa akhbaruhu anna ... ... dhakaru lahu anna rajulan
• • •
(informed him that ...) (said to him that ...,)
b- ... nafdakhuhuma ... nafdakhuhum
wa yujladan wa jujladun
(i.e. dual) (plural)
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d- ... fa q§la lahum cAbd
Allah
(SocAbd Allah said to them) 
e- ... fa jacala afraduhum
yadahu ...
(put/place his hand over ...)
f- ... thumma qara>a ...
(and then read ...)
g-
l-
... fa qalu sadaqta ya 
Muhammad
(So they said, 0, Muhammad, 
you are right)
.... gala lahum *Abd Allah
fAbd Allah said to them ...) 
... fa wadaca ahaduhum 
yadahu ...
(almost the same)
... fa qara*a ...
(and read ...)
.... qalu sadaqa ya Muhammad 
(o, Muhammad, he is right)
••• y^bna>u cala al-mar’at .. 
(leaning over the woman ....)
yafrni *ala al-mar* at ... 
(almost the same) 
Bu.Hudud. C23.H.2.
Whether all these changes are significant or not is not really as 
important as the function of the pericope for Bukhari. According to his
rubric, the pericope has been adduced for the ih§an of dhimmls: 21
crtierion upon which the protected non-Muslim minority can be subjected
to the Islamic law of adultery. Again, this is one of the main points of
22the ikhtilaf among the early fuqahal The issue at stake is not so much
the dhimmis' jurisdiction as the origin and source of the SP, which in
turn involves the legality of the SP. All of these issues will be dealt
with in the Ikhtilaf section. For the moment, it will suffice to say
that BukhSrx is of the opinion that religious affiliation is irrelevant
for the application of the SP, i.e. it has no role for the susceptibility
23to the SP, which is an Islamic rule. The deduction of that attitude
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from this specific version, originally transmitted by Malik and adduced
elsewhere for contrary views, is indeed significant. It shows how an
identical pericope can be manipulated to interpret contradicting 
2Mviews. But it must be noted that while the controversy is focused on
the question of ifrsan ahl-dhimma ( a question which incidentally has no
support from either pericope), the discussion of the ihgan in general, as
the distinctive criterion for the two contradicting penalties (SP and
Flogging), was secondary to the involvement of the JC story with that 
25issue.
Bu. A.Ill On the authority of Ibn cUmar:
a- The Prophet was approached by the Jews with a Jew and
Jewess who had committed adultery.
b- He said to the Jews? "What do you do with those who committ
adultery among you?"
c- "We pour hot water on them and then beat them," they
replied.
c.b "Do you not find the Stoning Penalty in the Torah?" the
Prophet challenged them.
c.d "No! We do not find anything in it concerning SP they
replied.
d- cAbd Allah b. Salam said: "Liars! Bring the Torah and recite
it if you are telling the Truth!"
e- A midras of the Torah, who taught it, put his hand over the
Stoning Verse and began to read what was before and after it, 
thus omitting the Stoning Verse. Then he removed his hand.
f- He ^Ibn Salamj^ said: "What is this?"
21
g- When he said that, they said: "It is the Stoning Verse!"
h- The Prophet gave his orders to stone them to death.
i- The couple was stoned to death near the location of funeral
prayers at the mosque. I Ibn cUmar saw her partner leaning
27over her trying to protect her from the stones.
Bu.K.Tafsir.C.5^
(Sura.3:93)H.I.
COMMENT
A different but more congruent picture for the structure of the 
pericope begins to emerge. Nearly all the issues and problems which 
until now have proved difficult to solve are resolved.
Element -a- still introduces the story. But -b- now stands as a 
couplet for the whole question. The complete question asked by the 
Prophet is -b- + -c.b-"What do you do with those who committ adultery
among you? DonTt you find the stoning penalty in the Torah?" Similarly,
-c- is a couplet for the whole answer. The other part is -c- + -c.d-.
This could also take the form of -c.d- + -c-, "We pour hot water on them 
and then beat them. We do not find anything in the Torah." This 
arrangement is then tied up with the rest of the story by -d-, which 
qualifies -c.b.- and at the same time challenges -c.d-, hence
anticipating -e- and -f-. The intrusion of midrSsuha alladhl 
yudarrisuha (a qualified rabbi for the interpretation of the Torah)
somewhat justifies the insignificance of Ibn Salam. However, his
presence is still vital to identify the relevant verse. Element -h-is
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the same. But -i- adds somewhat minute descriptions concerning the 
location where the penalty was carried out. This means the guilty couple 
was stoned to death near the mosque, where corpses would usually be laid 
for prayer. Similarly, the whole pericope, whose elements have now been 
integrated together, demonstrates that Muhammed,the Prophet, had stoned 
the Jews in accordance with what should have been God's judgement in the 
Torah. He had applied the one and only Divine Injunction which existed 
in the Torah. With or without the help of Ibn Salam, Muhammad would have 
still been able to force proof on his advsersaries; it was he who first 
informed the Jews that their Torah should contain the SV, while Ibn Salam 
merely identified the verse. The implicit identity of the person who 
uttered: "What is this?" in element -f- makes either probability
possible. He could be anybody, including Muhammad himself, inquiring 
about the content of the section which the rabbi covered with his hand. 
However, the content of -d- uttered by Ibn Salam would entail, at least 
from the sequential point of view, ascribing element -f- to the same man. 
The pericope is definitely later than all previous versions.
Now, strangely enough, Bukhari incorporates this version, not in 
Hudud section, but in the Kitab al-Tafsir. There, the rubric runs as 
follows:
Chapter concerning the Word of God:
'Say: Bring the Torah and recite it, if you were telling the
Truth.’
(Q.3.93)
This verse has been traditionally connected with a dispute between 
Muhammad and the Jews in Medina concerning the latter who imposed upon 
themselves the prohibition of, or abstention from eating, certain types
23
of meat, such as that of camels, etc., claiming that this was God’s 
command. Muhammad was instructed by God to challenge the Jews to bring 
the Torah and read where such laws are mentioned. Thus Muhammad told the
Jews: (jdJp > L* \ I&  U  S V U
Bring the Torah and recite it if
28you are telling the Truth
Now, whether Bukhari adduced the fradlth in question to show the
occasion for the revelation of Q.3.93 or simply the exegesis of the verse
pa
is not clear, though the latter is more likely than the former.
Whatever the case, one thing is clear. The wording of the challenge was
uttered here by Ibn Salam and not by the Prophet. Assuming that we are
not dealing with an anachronism here, and granted that Ibn Salam was
simply uttering a Quranic verse which had already been revealed to 
30Muhammad, ascription of the formula to Ibn Salam is very significant
indeed. It entails two things: first, it means that Ibn Salam was
simply employing something which had already been uttered by the Prophet 
on a similar occasion and, subsequently that Mufoammad had in principle 
dealt with the issue single-handed. Both would mean that Muhammad had 
applied God’s law. This conclusion becomes more evident when we see
Bukhari incorporating this version in the Tafsir section and not in
frudud. In other words, the problems of whether Muhammad knew the true 
punishment or not, or whether he had applied the Torah’s injunction or 
not - which are implicit in those versions incorporated by Bukhari in the 
l^ udud section - have now been solved M  in the Tafsir section. 
Similarly, the employment of those two versions in the frudud section, one 
concerning the location of the punishment - al-rajam fi al-balat 
(Bu.A.I.) - and other concerning dhimmis’ jurisdiction with reference to
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adultery, together with the meaning of their ihsan, i.e. the irrelevance 
of religious affiliation for non-Muslims, shows that Bukhari's concern 
with the Story of the Jewish couple is that the source of the SP is not 
the Torah, rather it is God’s judgement as it was established by the 
Sunna of the Prophet. Thus, SP is an Islamic penalty and when 
non-Muslims are judged by Muslims, God's laws should be applied 
irrespective of their beliefs.
By contrast, the employment of this version in the Tafsir section 
reveals Bukhari's awareness of the original function of the story 
concerning prophetical credentials. But attempts to unify this 
composite story did not end there with reference to Bukhari's work. A 
more blatant attempt to exclude Ibn Salam from the scene completely can 
be found in the fourth and final version of Bukhari.
Bu.A.IV On the authority of Ibn cUmar
a- Same as Bu.A.III
b- The Prophet said to the Jews: "What are you going to do with
them?"
c- "We will pour hot water on their faces and humiliate them."
they replied.
d- He said: "Bring the Torah and recite it if you are telling
the Truth!"
e- They came back with a man of their choice, who was known as
"the one-eyed man", to whom they said: "Read!" He read
until he reached a point (mawdicin minha ....) where he put
his hand over it.
f- He Muhammad said: "Remove your hand!" He the reciter
did and, lo and behold, the Stoning Verse appeared!
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g- He said: ”0 Muhammad! It is true they should be stoned to
death. But we conceal this punishment among ourselves!" 
(natakatamuhu baynana).
h- Same.
i- I Ibn cUmar then saw him the Jew trying to protect the
woman from the stones.
Bu.K.al-Tawhid.C.47.H.2
COMMENT
In this version, the story is presented in a much more unified form 
which makes it easier to follow. The whole discussion is between 
Muhammad and the Jews. Apart from element -i-, which is otiose as far as 
the congruity of the pericope is concerned, the remaining elements are 
convincingly arranged to form a complete historical event out of which 
both doctrinal and juridical issues could be demonstrated. Elements -a- 
g-, which deal with the former, serve as an introduction to -h-, which is 
the focal point of the latter. However, what is really important here is 
the function of the pericope for Bukhari.
The pericope has been incorporated in the Book of Tawfrid; 
"Profession of the Unity of God". Its rubric runs as follows:-
I J U ! * U I  i)>i iu. I U j j i j  V
A chapter concerning the permission to translate the Torah 
and other Scriptures into Arabic and other languages, as a 
result of GodTs words: 'Bring the Torah and recite it, if
you are telling the Truth.' 31
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In other words, just as the discussion between Muhammad and the 
Jews was conducted in Arabic (no other language was possible), the 
recitation of the Torah was also in Arabic, or at least was translated 
into Arabic for the benefit of the Prophet! In such a case, Ibn Salam’s 
presence is hardly required. Indeed, Muhammad - the True Prophet - has 
dealt with the case single-handed. The employment of the pericope for 
this end, i.e. prophetical credentials, was prior to its involvement in 
juridical discussions. The pericope is probably earlier than all the 
previous versions.
We may now complete our examination of the Story of the Jewish 
Couple by turning to our last source, Tirmidhi.
Tir.A.I. On the authority of Ibn cUmar and Jabir b. Samura:
h- The Prophet had stoned a Jewish couple.
Tir.
Hudud.C.IO.H.1,2.
COMMENT
This edited and refined version hardly needs comment; it speaks 
for itself. It is complete in itself. Its function is the dhimmis’ 
jurisdiction. This is how Tirmidhi, who by now had collected enough 
materials to deal with all those juridical and theoretical issues which 
were the concern of his predecessors, employed the pericope. Yet, our
previous analyses have shown that element -h-, is the only part which has
been invariably reported by our three sources. The rest of the elements 
were subjected to changes and modifications in accordance with dogmatic 
and juridical consensus (see also synopses below). Even when there were
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some attempts to integrate different elements into a completely unified
story, the story was only accomplished either through clumsy means, by
which the loosely connected elements were amalgamated - see Bu.A.III - or
at the expense of other elements - Bu.A.IV. Thus, it seems reasonable to
conclude that the materials of -h-, in which the Prophet is briefly but
consistently reported to have stoned a Jewish couple for adultery, came
early. The subject matter contained therein is admittedly juridical in
principle, but none the less, juridical concepts are incongruent with
such an early venue, when biographical motives were far more important
than juridical matters. However, since the unit did contain a juridical
principle, it was not impossible to transform the underlying motive from
that of prophetical credential to that of the legality and hence the
origin of the SP in Islam. But the change of emphasis, as we shall see in
the ikhtilif section, was generated by the opposition of the Quranic
party to the SP for adultery. Their unassailable argument that not only
was there no mention of the SP in the Qurjan, but also that the only
available punishment in the Qur^an was in total contradiction with the
SP, must have been provoked by the basic unit of the Story of the Jewish
couple, which by that time had been transformed into a juridical 
32principle. In other words, element -h- is the basic unit for the
Story of the Jewish Couple. It is complete in itself. Elements a-g + -
i- are later augmentations. In fact, -i- is hardly necessary. The story
could have been ended without; nothing is required to complete the
picture. We do not have to be told about the place where the punishment
was carried out, nor about how the culprits reacted. That "event" is not
an issue. Yet, as we have seen, Bukhari considered it vital in order to
incorporate a complete pericope. What we are dealing with, in fact, is a
juridical dispute concerning whether a mosque can be used for applying
punishment. Bukhari is of the opposite opinion. Similarly, his
33employment of Malik’s version for the ifcgan of dhimmis reflects his
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support for the irrelevance of religious affiliation of non-Muslims when
3H
they seek the judgement of a Muslim judge - termed Imam - a notion
which was argued by ShS.fi* i in opposition to his predecessors Abu Hanifa
35 - -and Malik. This is how Bukhari adduced the Story of the Jewish
couple in the Hudud section. As for the other doctrinal (dogmatic)
issue, i.e. prophetical credentials, Bukhari incorporated slightly
different versions in two different places: the Kitab al-Tafsir and the
Kitab al-Tawfrid. in both places, Q.3.93 was interpolated to that end.
Malik, less concerned with these details, employed the pericope to 
demonstrate the legality of the SP. He was reacting to the situation of 
his time. It was Tirmidhi who adduced the basic unit for dhimmis’ 
jurisdiction. He was in a position to do so due to the existence of a 
number of different Prophetical hadiths for the legality of the SP, on 
the one hand, and to the fact that the problem was no longer an issue, on 
the other. But we have come a long way to reach that stage.
Now, I have constantly argued that the establishment of 
prophetical credentials was the prime function/motive of this story and 
that its involvement in juridical matters was achieved at a secondary 
stage. With reference to juridical matters, I will have more to say in 
subsequent chapters. Here I want to take up the issue of the original 
motive of the pericope.
The earliest available source transmitting the story is the Sira
Q C.
of Ibn Is^ iaq (d.150) preserved by Ibn Hisham (d.218). 3 Whether or not
the language, components and structure of the story are an accurate
preservation of Ibn Ishaq’s forms is less important than the fact that
the preservation has been pieced together from a conglomeration of
37materials ascribed to three different Companions: Abu Huraira, Ibn
*Abbas, ^  and Ibn cUmar. ^  2q
The overall structure of their accounts [sicj can be divided into 
four parts:
I. Rehearsal/Introduction: How, when and where the story
arose.
II. Performance: The detailed account of what had actually
happened, and who was directly involved.
III. Climactic End: Recognition of God's true judgement from the
Torah, and realization of that punishment (application of 
the SP).
Review; Quranic revelation concerning certain developments 
of the story.
Within these parts, Ibn Hisham occasionally intervenes to provide 
glosses or commentary, and sometimes to provide additional accounts. 
The accounts run as follows
Version A
I. Ibn Ishaq said:
I was told by Ibn Shihab who said that he had heard a
40well-versed man of the Muzaina tribe informing Ibn
41Musayyib that Abu Huraira had told them that: "When the
Prophet arrived at Medina, Jewish rabbis gathered together
in their Academy (Midras) to discuss a case of adultery by a
42muhsan Jew and a mufrgana Jewess. Having agreed among
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themselves, they said: "Let us send the couple to Muhammad
and see how he would judge them. We shall ask him to be 
their arbiter. If he prescribes to them our tajbiya (Ibn 
Hisham comments: 1tajbiya means scourging with a rope of
palm fibre smeared with pitch, then blackening their faces 
and mounting them on different donkeys with their faces 
towards the donkeys* tails*), then we will follow him; for 
he would be a king worthy of being believed in. But if he 
prescribes the Stoning Penalty, then he is a prophet; 
beware, lest he deprive you of what you possess.*
II. a- So they brought the couple to the Prophet saying: *0
Muhammad, this muhsan man has fornicated with a muhgana 
woman. We appoint you arbiter over their case? What is 
your judgement?'
a.b- The Prophet went to see their rabbis at the Academy and said 
to them: '0 Jewish people, bring out to me your scholars!'
. 2IQ
They sent to him Abd Allah b. Suria.
(Ibn Hisham says: "Ibn Ishaq said *1 was also told by some
44member of BanG Quraiza. that among those who were sent to
the Prophet, including Ibn Suria, were Abu Yasir b.
4r 46
Akhtab and Wahb b. Yahuda.’") :
The Jews said: "These are our scholars."
The Prophet questioned them until he discovered their affair
(plot!) when they said, pointing to Ibn Suria: "This is the
47most learned living man in the Torah."
He was the youngest of them. The Prophet took him to a 
private place and then kept on pressing him with questions 
urging him:
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Ill "0 son of Suria, I ask you in God's name and remind you about
His previous punishments of the Bani Isra’il. Do you or don't 
you know that God has sanctioned the SP in the Torah for
those who comraitt adultery after attaining the status of
Ihsan?"
He said: "Yes, I know He has. But, 0 Abu al-Qasim, the Jews
know perfectly well that you are a prophet sent by God but 
they envy you."
So, the Prophet went away and gave his orders to stone the
' couple to death.
They were stoned to death at the gate of his mosque near the
quarters of Bani Ghunm b. Malik al-Najjar. Later on, Ibn
Suria abandoned his Islamic faith (!) and denied that the
48Prophet was a true prophet.
IV. Ibn Ishaq said: So God revealed Q.5:41:
"0 Apostle of God! Let not them grieve you who vie one with
another in the race to disbelief, of such say with their 
mouths: 'We believe,' but their hearts believe not, and of
the Jews; who listen to lies, listeners on behalf of other 
folk who come not to you (i.e. those who sent to you 
whomever they had sent while they themselves stayed behind 
and instead giving them their orders to change the 
injunction from its place) changing words from their context
and saying: 'If this be given to you, accept it, but if this
/ 49(i.e. the SP be not given to you, then beware...'"
Version B
Ibn Ishlq on the authority of Ibn ‘Abbas: 
a - g Missing
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IV. h - i The Prophet gave his orders to stone a Jewish couple, who
were stoned to death at the gate of his mosque.
When the stones were hurtful, the Jew crouched over the
Jewess protecting her from the stones. But they were stoned
until both of them were killed.
j - This is what God did for the apostle in exacting from the
50Jewish couple the penalty for adultery.
Version C
• Ibn Ishaq on the authority of Ibn ^ Umar:
d - When the Jews appointed the Prophet as the arbiter over the
Jewish couple, he sent for the Torah, 
e - A rabbi sat there reading it having put his hand over the 
Stoning Verse, 
f - Ibn Salam struck the rabbi’s hand, saying:
,f0 the Prophet of God! This, here, is the Stoning Verse 
which he refuses to read to you."
f.a- The Prophet said: "Woe to you Jews! What has induced you to 
abandon God’s judgement which you yourselves hold in your 
hand?"
g - They replied: "By God! It's true that we used to apply it.
g.a- But one day a man of the royal household and dignity
51committed adultery after attaining the status of ihgan.
The king refused to let him be stoned to death. Later on, 
another common man committed adultery after attaining the 
status of ifrgan and the king wanted him to be stoned to 
death. But people said: ’No, not until you stone
33
so-and-so.1 When they said that, they agreed to apply
tajbiya and to do away with the SP."
g.b- The Prophet said: "I am the first to revive God’s injunction
and His book and to practise it."
III. h- He gave his orders to stone them to death.
i- They were stoned to death at the gate of his mosque. I was
among those who stoned them to death.
— 52IV. Ibn Is£aq on the authority of Ibn ‘‘Abbas:
Q,5:42 was revealed with respect to blood money between Banu 
al-Nadir and Banu Quraiza ....
53But God knows which account is correct.
SUMMARY
The incident took place during the first year of Hijra, almost
immediately after Muhammad’s arrival in Medina. The Jews organized
themselves to test Muhammad’s claim to prophethood. The examination was
conducted by Ibn Suria who eventualy conceded Muhammad’s knowledge of
God’s true judgement. The Jewish couple were stoned to death. Q*5:41
was revealed. But it is not agreed whether Q.5:42 was also revealed at 
54
this incident.
In reporting, the deposition of the Jewish couple taken for 
adultery, neither the hadith sources nor the Sira offers a simple 
coherent narrative which does not depend on another version. The 
materials of these sources are composite; they expand or edit out what 
may be presumed were earlier versin/s and insert, at undetermined 
moments, entirely extraneous interpolations. None the less, not
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unrelated, but sometimes contradicting juridical issues appeared to be 
the main reasons for incorporating these narratives in the hadlth 
compendia. Yet their juridical adductions would seem to be posterior to 
their biographical motive.
In the Sira, the prime motive for thrice retelling these
narratives in fragmentary forms, was to determine MuhammadTs prophetical 
55identity. The issue itself came to embrace a wide range of trivial 
discussions between Muhammad and the Jewish community at Medina. 
Thus, it is quite possible that the narratives were developed out of 
contemporary "archival" records freely available.
They may well have had their origin in some historical "event", but
as we have them now they are full of anomymity (a man of Muzaina, some
members of Banu Quraiza) anachronisms (Abu Huraira, Ibn *Abbas and
57Muhammad’s arrival at Medina), legends (Ibn Suria, Wahb b. Yahuda,
58Ibn Salam and to some extent, Ibn cUmar), inconsistencies (cf. 
synopses below), myth (anonymous king (!) who was involved in doing away 
with the SP), and exegetical interests (i.e. Q.3:93 and occasions of 
revelation of Q.5:41,42(!) and 44). Thus, the traditionists, while 
perhaps acknowledging the fragmentary forms of the surviving details, 
did not question their essential reliability. Their method therefore 
consisted of gathering as many selected details as they could, and then 
synthesizing the data thus collected to suit their own immediate needs.
Nevertheless, all narratives have one thing in common. The 
Prophet had stoned to death a Jewish couple. This is the basic unit of 
the Story of the Jewish couple. The unit then was furnished with the 
concept "event". The furnishing of details, however, was the property of 
individuals - starting first, presumably, with the story-tellers (a man
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of Muzaina, some members of Banu Quraiza, etc.), and ending with 
recognized isnads within the traditionistsT circles.
A glance at the synopses below will perhaps help to follow these 
developments, which could then be compared with the Sira accounts above.
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Element a^
SYNOPSIS (A)
MufoammadTs involvement with the case
1) Was informed about a Jewish couple guilty of adultery 
Ma.Hudud: C.1.H.1
San. H.13330, p.316.
Bu. Hudud: C.37.H.2,4.
Bu. Manaqib: C.26.H.1.
Daw. Hudud: C.26.H.4446/4450/51.
Bay. Hudud; vol. VIII, p.214.
2) A Jewish couple guilty of adultery were brought to 
him.
Tay. H.1856
San. H,13331/2, p.318.
Han, vol.II, p.5.
Bu. Hudud: C.24.H.1.
Bu. Tafsir: Surat.3.c.6.H.1.
Bu. Tawhidi C.51.H.2.
Mu. Hudud; C.6.H.26.
Daw. Hudud: C.26.H.4452.
Hak. vol. IV, p.365.
Bay, vol. VIII: Hudud, pp. 215/246/7*
3) A procession humiliating a Jewish couple who were 
guilty of adultery, passed by Muhammad.
Mu.Hudud: C.6.H.4.
Daw. Hudud: C.26.H.4447/8.
Bay. Hudud: vol. VIII, pp 214, f.246.
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Element h
4) Muhammad passed the Jews humiliating a couple of their 
own who were guilty of adultery.
Han, vol. IV, p.
Jah. HudCfdi C.10.H.3.
5) Muhammad was invited by the Jews outside Medina to 
give his judgement on a Jewish couple convicted for 
adultery.
Daw. Hudud: C.26.H.4449.
Muframmad's first response
1) "What is the Torah’s injunction for such cases?" 
(cf.a-(1) and (2) above)
Ma. Hudud: C.1.H.1.
Tay. H.1856 
Han, vol. U, p.5.
Bu. Hudud: C.24.H.1, and C.37.H.2.
Bu. Manaqib: C.26.H.1.
My. Hudud: C.6.H.4.
Daw. Hudud: 26.H.4446/7, cf.H.4452 
Par. Hudud: 15.
Bay. Hudud: vol. VIII, p.214.
2) "What does the Torah say concerning an adulterer who 
has attained the status of Ihsan?" (cf. A-(1) and (2) 
above)
gan. Hudud: H.13330
Daw. Hudud: C.26.H.4420.
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Element c
3) "Do not you find the Stoning Penalty in your 
Scripture?"
San, gudud; H.13331.
Han. Vol. II, p.5
Bu. Tafsir: Sura 3.C.6.H.1.
Daw. Aqcjiya; C.26.H.3626 
Daw. Hudud: 26.H.4450
Par. Hudud: 15.
4) "What do you do with those who have committed adultery 
among you?"
San. Hududi H.13332.
Bu. Tafsir; Sura 3.C.6.H.1. 
cf. Daw. Hudud: C.26.H.4452 
Bay. Hudud: vol. VIII, p.246.
5) "Is this how you find the punishment of adulterers in 
your Scripture?"
(cf. a-(3) amd (4) above)
Han, vol. IV, p.286.
Mu. Hudud; C.6.H.4.
Jah. Hudud; 26.H.4448.
Bay.Hududi vol. VIII, p.246.
Jews * reply to -b-
1) Flogging.
San. H.13332.
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Element &
2) Hot water and flogging. 
gan. H.13330/1.
Han, vol. IV, p.286
Bu. Tafsir: Sura 3.C.6.H.1.
Mu.Hudud: C.6.H.4.
Daw. Hudud: C.26.H.4450
Bay. Hudud: C.4.H.8, and C.37.H.4,5.
3) Humiliation and flogging 
Ma.Hudud: C.1.H.1.
Bu.HudQd: C.37.H.2.
Bu.Manaqib: C.24.H.1.
Daw. Hudud: C.26.H.4446.
Bay.Hudud: C.4.H.7.
4) Hot water on their faces and humiliation.
Han, vol. 2, p.5
Bu. Tawfrid: C.51.H.2.
add ”0ur rabbis have invented Tl
Bu. Hudud: C.9.H.1.
5) Blacking their faces and mounting them backwards on a
donkey and parading them through the town.
Mu. Hudud: C.6.H.1.
Daw. Hudud: C.26.H.4447
Daw. Hudud: C.26.H.3/5/7.
The Challenger:
1) Ibn Salam: ’’Liars! There is a Stoning Verse!”
Ma. Hudud: C.1.H.1.
Tay. H.1856.
gan. H.13332 - add. Q.3:93.
Bu. Hudud: C.24.H.1 - add "ask them to bring the
Torah " (cf. Mu.Hudud. C.4.H.1.)
Bu. Hududi C.37.H.2.
Bu. Tafsir: Sura 3.C.6.H.1 - add Q.3:93.
Daw. Hudud: C.26.H.4446 
Bay.Hudud: C.4.H.7.
Bay.Hudud: C.37.H.4 - add Q.3:93.
2) The Prophet:
Han, vol. II, p.5 - add Q.3:93 
Han, vol. IV, p.286.
Bu. Tawfrid: C.51,H.2 - add Q.3.93 
Mu. HudQd: C.6.H.1. - add Q.3:93
H.4, omit Q.3:93 
Jah.Hudud: C.10.H.3
Element e- The Torah was brought for consultation.
1) (See d—(1) and (2) above).
2) The Torah was not brought for consultation but only
there was a discussion between Muhammad and some 
learned Jews during which Muhammad appealed to them to 
tell the truth.
gan.H.1330
Han, vol IV, p.286.
Mu. Hudud: C.6.H.4.
Daw. Hudud: C.26.H.4447-9 4451 -2
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Element f<
4-
5-
Element g-
Element h-
Element i
Daw. Aqcjiyat C.27.H.4446-7.
Jah. Hudud: C.10.H.3
Bay. Hudud: C.4.H.8.
Bay. Hudud; C.37.H.5,6 and 7.
"Remove your hand"
(corresponds with d-(1) and (2) above)
(add. 3- Ibn Salam removed his hand and said to him "What is 
this?")
Ibn Salam hit his hand and said to him: "What is this?"
By.Hudud: C.37.H.4,
Ibn Saiam said to the Prophet: "Tell him to remove his
hand."
Mu. Hudud: C.6.H.1.
Jews* admission.
(corresponds with e-(1) and (2) above)
The Prophet had the Jewish couple stoned.
ALL
Location of the penalty.
1) Pavement
Tay. H. 1856 
Han, vol.II, p.62 
Bu. Hudud: C.24.H.1.
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2) Near the mosque where biers would be put. 
gan, H. 13332.
Bu. Tafsir: Sura 3.C.6.H.1.
3) At the gate of the mosque.
Han, vol. I, p.261 (cf. Bay.gudud C.37.H.6)
4) In front of (his) the mosque at Bani Ghunum.
Hak. Hudud: H.63
Bay.Hudud: C.37.H.6 - add 
... b. Malik al-Najjar.
The basic unit of the story: "The Prophet had stoned Jews" has been
reported widely by almost all traditionists together with the early
fuqaha of the Pr.F.P.
1. Abu Yusuf: Ikhtilaf, p.221.
But in the Kharaj, Abu Yusuf provides a different version:
I was told by Mughira (d* 136) who was told by Ibrahim Cd.96) that:
The Jews asked the Prophet: "What is the SP for?" The
Prophet replied:
"When four people bear witness that they have seen it
penetrating inside like the kohl stick when it is put in the 
kohl bottle, then the SP is a must".
KharIj: p.98. L.2.
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2. Shafi'i: Risala: no. 692
Umm: vol. 6, p.124, vol. 7, p. 150.
The Traditionists 
San. H.13333 
Han, vol. I, p.261
vol. II, pp.7, 17, 62, 63, 76, 126, 151 and 280. 
vol. IV, p. 355
vol. V, pp. 91, 94, 96, 97 and 104.
Mu. Hudud: C.&.H.2 and 6 
Tir.Hudud; C.10.H.1 and 2 
Jah. Hudud: C.10.H.1 and 2 
Hak. Hudud: H.63 
Bay. Hudud: H.9
CHAPTER II
(B) THE STORY OF MACIZ
Our next fradith is about a man who came to be known as Ma c iz b.
Malik al-Aslami. The man, whose identity was not clear from our early
foadlth sources, is reported to have committed adultery but his
1
conscience did not allow him to keep it to himself. He goes to
Muhammad and confesses. Muhammad disapproves of this or at the least,
pays no attention to his confession. But the man persists until Muhammad
gives way and has the man stoned to death. This fradith came to be known
as the foadith of Ma ° iz and has been traditionally associated with the
validity of confession on the one hand, and the necessity of four-fold
confession for adultery On the other. Similarly, the fradith came to
occupy a prominent position in the argument for the legality of the SP in 
- 2Islam and has naturally been reported in various forms by almost all
3
compendia of the fradith literature. I have chosen to cal it: The
Story of Ma ^ iz.
Ma.B.1.
On the authority of Ibn Musayyib:
a- A man of Aslam (tribe) went to Abu Bakr and said:
’’The despicable one (or your miserable servant) has
committed adultery." (Inna al-akhir zanai) Abu Bakr said:
"Have you mentioned this to anyone else?"
"No," the man replied.
Abu Bakr said: "Go and repent to God and seek refuge with
Him; for God accepts the repentance of His creatures!"
c 6
The man did not like this; so he went to Umar and said to
him what he had said to Abu Bakr. ^Umar advised him in the
same manner as Abu Bakr had. The man did not like this; so 
he went to the Prophet.
b- He said to him: "The despicable one has committed
adultery!"
Ibn Musayyib said: "The Prophet turned away from him three
times, each time turning his face from him.
But when it was too much for him,
c- The Prophet sent for his family inquiring:
"Is he sane or mad?"
His family replied: "0 Prophet of God, by God he is sane."
The Prophet said: "Is he virgin or not virgin?"
"Certainly, he is not virgin!" they replied (bal huwa 
thayyib ya Rasul Allah!")
d- Thus, the Prophet gave orders to stone him to death, and he
was stoned to death.
Ma.gudud. C.1.H.2.
COMMENT
This is the first version of what became the Ma ^  iz pericope to 
come down to us as far as the surviving hadith sources are concerned. It 
refers to a historical incident. In it, three juridical points have been 
demonstrated.
1 - The mode of confession; 2 - The marital status as well as the sanity 
of the confessor; and 3 - The appropriate penalty. As such, the pericope
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may be categorized as historical in content but juridical in form. 
Element a- and b- deal with the validity and mode of confession for 
adultery. Element c- deals with preliminary procedures of the 
accountability of self confession and, d- is the result of a-c.
Strictly speaking, however, from a juridical point of view, 
element -a- has very little, if anything, to do with b-d. They deal with 
the validity of confession and the prescribed penalty respectively 
whereas -a- deals with the piety of the confessor, exhibited in his
insistance upon the need of being purified from *the sin which he has
committed. Nevertheless, it is a prelude for the understanding of the
motive and intention of the confessor, whose piety never allowed him to 
keep his crime to himself. In other words -b-d do not depend on -a-, 
although they rely upon it for their contextual meaning. To my 
knowledge, no one has ever considered that the confessions made to Abu 
Bakr andcUmar should be seen as confessions and nothing more. They 
have no juridical significance. Legally, element -a- is otiose. Its 
function is exegetical and hence it will not be inappropriate to identify
g
it as being tendentious.
Element -b- tells us how the man made his confession before
Muhammad. There, the transmitter - Ibn Musayyib - explains how Muhammad
reacted, first turning away from the man three times, until it was too
much for him. In it, we see no direct communication between Muhammad and
the confessor. Similarly, Muhammad’s refusal to take notice of the man
exhibits his disapproval of such conduct. Implied there is his implicit
advice to the man to go away and repent and not to expose himself to the
g
prescribed penalty which must have been known to both parties. In 
other words, the justification for linking element -a- with -b-, and 
hence with the rest of the pericope, is exegesis of the content of the
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element -b-. As much as Abu Bakr and *Umar urged the man to repentance,
so did the Prophet. However, being the executor of God’s laws, Muhammad
was in no position to offer explicit advice as his close associates, Abu 
< 10Bakr and ^Umar, did. Instead, he turned away from the man. But the 
man, who was very pious, would not have settled for anything but to be 
purified.
Element -c- then tells us what line of action Muhammad took to
fulfill the wish of this pious confessor. Without speaking a word with
\
him, he sent for his family inquiring first about his sanity and secondly 
about his marital status. Having satisfied himself that the man was sane 
and that he was not a virgin, i.e. married, divorced or widowed in the 
eyes of law, Muhammad, still without speaking a word to the man himself, 
gave his orders to apply the appropriate penalty (element -d-). Thus, a 
man who had committed a certain crime, adultery, with a fixed penalty, 
stoning to death, was punished accordingly. The qualifying criterion 
was his marital status:
thayyib. Nevertheless, the congruity of the content and form of the 
pericope appear to be disturbed by a curious relationship and intrusive 
components, which lead me to believe that the pericope is composite.
As I have already pointed out, element -a- has no juridical 
significance. Its role is to determine the motive of the confessor on 
the one hand and to explain Muhammad's refusal to take notice of the 
presence of the confessor on the other. The man wanted to be purified 
and nothing else, while Muhammad reacted by hinting to the man to go away 
and repent. In other words, the understanding of Muhammad’s behaviour, 
as much as the appreciation for the' persistence of the confessor in 
element -b-, depends on the understanding of the element -a-. The need 
to point out the relevance of element -a- within the pericope is a clear
proof, at least to me, of it’s intrusive nature. What we are confronted
with here is not ahistorioal account but an inter-schools-juridical
discussion. The implication is that what does matter is not the number
of confessions made before Muhammad, rather it is how he reacted to such
conduct. Prior to him, Abu Bakr and‘Umar had reacted similarly, though
admittedly more explicitly than Muhammad. It was circumstances which
11led to several confessions before Muhammad. Such was the attitude of
the early Medinians as opposed to that of the Iraqis, who insisted that
confession for adultery must be pronounced four times at different 
12places to correspond with the demand of four witnesses for qadhf- 
unproven sexual accusation imposed by the 
q ,24:4
IjJt f t % I» ^ Ct I#
"And those who launch a charge against chaste women, and
produce not four witnesses (to support their allegations), -
flog them eighty lashes; and reject their evidence ever
after; for such men are wicked transgressors .... "
The Medinians on the other hand insisted that, provided the culprit is
sane, his single confession is valid, I will have more to say on this
13point in section two. Here, I want only to point out that the pericope
under discussion, which, incidentally, was also employed by the Iraqis
14to support their view, has been reshaped by the Medinians to show that 
the number of confessions is irrelevant. This was achieved in two ways: 
First, by showing that the man did confess to Abu Bakr and *Umar prior to 
Muhammad and secondly, by showing that Muhammad reacted in the same way 
by implying to the man that he should go away and repent. That the man
had to insist on confessing is not a proof that confession for adultery
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must be pronounced four times. Nevertheless, just as the Medinians
reshaped the pericope to support their view point, so did others to
refuse or support the opposing view. Different versions of the same 
story, containing contrary accounts for this particular point came into 
existence. The contradictions, as can be seen from the synopses below, 
make it almost impossible to discern any logical conclusion of this 
particular point. Indeed, the mode and number of confessions in the 
pericope before us were the main points of variation which led not only 
to the reinterpretation of one particular version but also to
proliferation of intricate and mutually exclusive details. Just how 
this was achieved will be seen later.
Element -b-, as we have noticed, tells us how the man confessed
before Muhammad. His words are identical to those of element -a~.
However, Muhammad’s response is interrupted by a not uncommon
interpolation: ”qala Sac Id”, who transmitted the pericope.
Traditionally, such interruption is for the explanation of a problem
from within a pericope, or for glossing a difficult word or phrase, or to
15point out other variations of a specific issue, etc., all of which, it 
may appear up to this stage, are absent. Furthermore, Ibn Musayyib (d.93 
or 94) is not, and could have not been, an eye witness to the incident. 
Why then, one may ask, does the name of this transmitter reappear at this 
particular point? Could it be that Yahya b. Sa^id (d.143),^ Malik’s 
immediate transmitter, knew another version of this point different from 
that of Ibn Musayyib or, at least, that this is to show that the 
information contained therein belongs exclusively to Ibn Musayyib, 
Whichever implication one may decide to follow, the detailed account of 
this element appears to belong either to Ibn Musayyib’s own information 
or to that of Yahya. I incline to see the information which comes after: 
gala Sagid, as being intrusive to the main body of the pericope. It
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reveals the concerns of the jurist who was responsible for the wording of 
the pericope. Its function is to exhibit why the man had to confess 
several times before Muhammad. Similarly, it underlines the dependance 
of this version upon an earlier version of the same incident. Yahya's 
death could possibly be taken as terminus ante quern. The marital status, 
exhibited here as: a bikrun huwa am thayyib is undoubtedly a juridical
point and most probably belongs to the same person responsible for the 
reshaping of the incident. However, while the reshaping of the mode of 
confession exhibits inter-school juridical discussion, the 
interpretation of the thayyib v. bikr criterion demonstrates the 
traditional attitude towards that of the textualists who opposed the SP 
being un-Islamic.
Expressed in an antithetic form, the terms could not mean 
anything, from the legal point of view, but unmarried v. married, or 
virgin v. non-virgin. The pair in plural forms appears in Qura an 66:6 
thayyibat wa abk5r§. - translated as non-virgins and virgins. All other 
versions of the same pericope on this point, employ mufrsan or derivatives 
of ifrgan. which, unlike thayyib and bikr, has several meanings. It could 
mean: chaste, betrothed, free, Muslim, unblemished reputation, married,
etc. ^  Its opposite is: ghayr mufrgan. ^
Now, the employment of the antithetic forms: bikr v. thayyib, in
Malik's version, with their limited meanings, is very significant
indeed. However, to understand its significance fully, I would ask why
all other versions used "absanta?" or "mubgan" etc.? Like "thayyibat wa
abkara", being Quranic terms, derivatives of ihgan have also been used by
the Qur> an for different meanings including those which have already 
19been mentioned. However, when the word ifrgan, or its derivatives,
appears in the pericopes dealing with adultery, its meaning is always
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20confined to marriage. The motive for such is to harmonize the
contradiction between the flogging penalty, the only penalty for
21adultery imposed by the Qur3 an, on the one hand, and the stoning
penalty established by the Sunna on the other. My argument is that the
employment of thayyib and bikr appears to be among the earliest attempts
22to react to the same situation. I incline to see the antithesis as 
intrusive. In short, the pericope under discusssion is composite. Its 
components were formulated and put together for juridical purposes. The 
basis of these components is a single "popular" historical incident, 
whose basic unit is probably: "A man was stoned to death as a result of
his confession before the Prophet". Thus, only the first doublet of 
element -b- and element -d- appear most likely to be the repertoire of 
the story of Maciz. My hypothesis may possibly be clearer after the 
analyses of other versions from our two remaining sources.
Now, Bukhari transmits the story of Maciz eight times at different
places, five of which are within the budud section. The remaining three
are: twice in the Book of Divorce, C.11.H.2 and 3; and once in the Book
Abkam (Legal Decisions); C.19.H.1. In the Divorce section, the
pericope has been adduced to show that confession of a sane person only
is valid and legally binding, while in the Afokam section, the pericope
has been employed to show that a mosque cannot be used for the
23application of a punishment. I will begin with the versions of the 
hudud section, though the Book of Divorce comes before the hudud.
Bu.B.1.
On the authority of (Muhammad b. Mugltil .... Ibn Shihab), Jabir
b.*Abd Allah:
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a- No corresponding element.
b~ A man of Aslam approached the Prophet and informed him (fa
haddathahu) that he had committed adultery. He gave 
evidence against himself four times,
c- Missing.
d- The Prophet ordered the man to be stoned to death so he was.
e- The man was (incidentally) muhsan (wa kana qad uhgina).
Bu. Hudud: C.21.H.3
COMMENT
The pericope is reported throughout in indirect speech. Element 
-d- now depends directly on -b-, but -e- is an addendum justifying the 
application of the SP. in -d-. Element -a- is still missing; it is 
insignificant anyway. Again, nothing is known of the identity of the
culprit other than that he is a man of the Aslam tribe. Muhammad’s first
and second reactions are missing; we are not told how Muhammad behaved 
towards the man when he started confessing nor about the inquiry as to 
the mental and marital status of the confessor. Element -b-, however, 
states explicitly that the man bore witness against himself four times 
before the Prophet. Element -c- is missing. Element -d- is the first 
and last response of Muhammad. Element -e- is then abruptly introduced. 
It simply recalls that the man was muhgan. The pericope is much better 
reported than that of Malik. Despite what seems to be a strange addendum
at the end - which exhibits the awareness of the reporter as much as
revealing his profession, i.e. jurist^  elements b-d are harmoniously
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linked together, at least from the narrative point of view. By means of 
indirect speech, the transmitter has managed to tell us that a man was 
stoned to death after giving evidence against himself four times. This, 
we may recall, is against the intended implication of Ma.B.1. a-c.
Now, the first question one might ask is why element -a- is
missing. Secondly, why is the mode of confession also missing. Thirdly,
why are Muhammad’s responses, element -c-, also missing. The answer to
these questions, I believe, lie within the pericope itself. Nothing need
be said for element -a-. I have already pointed out what we could
possibly learn from it. Similarly, I have deliberately included the name 
24of Ibn Shih&b (d.124), who appears in the middle of the chain of the 
transmitters of this pericope.
25Ibn Shihab is a representative of the Medinian school. It is
unlikely that he should omit both element -a- and Muhammad’s first
response which were tendentiously interpolated in Malik’s version in
order to point out that the number of confessions was irrelevant. What
we are witnessing here is a contrary attempt to show that it is the
number of confessions which is more important than anything else. That
is clear from the fact that even the necessary procedure of inquiring
about the mental and marital status of the culprit has been edited out.
The transmitter, who was completely aware of what he was doing, had only
to remind us that the man was mufrgan, a point which was not an issue
between legal schools but between the legal schools and the Textualists,
the anti-stoning penalty force. ^  The alterations seem to me to be the
work of a single person. The person himself would appear to stand
27between Bukhari, the collector of the pericope and Yunus, the 
immediate transmitter of Ibn Shihab. The name of Jabir is just an 
appropriate peg. I would incline to see Bukhari's immediate
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29transmitter, Muhammad b. Muqatil (d.226) as being responsible for
the reshaping of the pericope, most likely against Ma.B.1.
It remains to note that Bukhari adduces the pericope for the
30legality of stoning the mufrgan: Bab rajm al-mufrsan. The point of
31proof is element -e- : wa kana qad ufrsina/afrgana. The component,
however, is tendentiously intrusive.
Bu.B.11
On the authority of (Yahya b. Bukair .....  Ibn Shihab ... Ibn
Musayyib ...) Abu Huraira:
a- No corresponding element.
b- A man went to the Prophet, who was in his mosque, and said: 
"0 Prophet of God, I have committed adultery". But the
Prophet turned away from him until the man repeated it four
times. When he bore witness against himself four times;
c~ The Prophet called him and said: "Are you mad?"
"No!" the man replied.
"Are you mubgan?" (fa hal ab^anta?) the Prophet asked. 
"Yes," the man replied.
d- The Prophet said: "Take him away and stone him to death."
e- Missing - but of -o- above: Are you muhsan?
f- Ibn Shihab said: "I was told by a man who quoted Jabir
saying: I was among those who stoned him at the mugalla.
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When the stones hurt him, he fled, but we caught him up at 
parra and stoned him to death."
Bu. gudud. C.22.H.1
COMMENT
Element -d- depends on -c- and -c- in turn depends on -b-. Element
-e- is naturally missing; it has been included in -c-, but -f- is a new
addendum. The setting is missing but replaced with a similar setting: "
.... who was in his mosque ....” for a different reason, i.e., verifying
similitude, and hence giving the impression of an eye witness account.
The identity of the culprit is much more obscure than in the earlier
versions. Muhammad’s first response is briefly but effectively
reported: "But the Prophet turned away from him until the man repeated
it four times." The combination of Muhammad’s first response, with the
persistence of the culprit in confessing up to four times, could reveal
both Muhammad’s intention in suggesting to the man to go away and repent
on the one hand,and the necessity of requiring a four-fold confession for
adultery on the other. This is what one would understand from the
expression of: a c rada ganhu hatta raddada calayhi arba* marrat - he
turned away from him until he repeated it four times (element -b-). The
end of element -c- clarifies that it was on the fourth confession that
Muhammad had no choice but to take action for the application of the 
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law. Hence, he first inquired about the mental status of the
confessor. Having been satisfied that the confession was legally 
binding, his next step was to inquire about the marital status of the 
culprit so that he might apply the appropriate penalty. What is of 
interest here, is that the inquiry was conducted between Muhammad and the 
culprit. Element -d- is the result of b-c. Element -e-, then, ought to
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be missing at this place for it has been placed in its proper position in
-c-. Element -f- is a fresh unit. Two juridical interests have been
demonstrated: 1 - The place where the punishment was carried out, and 2-
That the man could not have been tied up, otherwise he would not have
33been able to flee. Both issues were points of disagreement among the
Pr. FP scholars, I will return to these issues at their proper places in
34the ikhtilaf section Here, however, it is worth recalling that the
35Medinese were of the opinion that the mosque can never be used to 
apply a penalty and that a culprit should not be tied up. In other 
words, element -f- is tendentious, favouring the Medinian attitude. The 
interpretation of this element, in a pericope whose overall structure 
favours the Iraqis’ attitude with respect to the necessity of a four-fold 
confession, could be understood as the work of a single person - most 
probably a jurist. Bukhari’s immediate transmitter, Ibn Bukair - one of 
Malik's disciples -would most likely be the first suspect. However, the 
possibility of containing both the Medinian and the Iraqian attitudes, 
that is Mohammad's indirect suggestion for repentance and at the same 
time his inability to withold the application of the fradd (that is the 
prescribed penalty - see below Chap.12) after four confessions, appears 
to exonerate Ibn Bukair from such a responsibility. I would incline to 
see al Layth, (d. 175 a contemporary of M&lik, but an independent
Egyptian jurist), as being responsible for element -f- and for 
harmonizing the two attitudes. The move reveals awareness of Ma.B.I.a 
and its primary implication. In this case, Bu.B.II is probably earlier 
than Bu.B.1. Bukhari, incidentally, employs the pericope to show that' 
insanity is a barrier to the application of the SP. As for the location 
- where the penalty was carried out - he adduces another version.
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Bu.B.III
On the authority of (Muhammad b. Ghailan ....Ibn Shihab ....)
Jabiri
a-. No corresponding element.
b- A man of Aslam went to the Prophet and confessed to adultery.
The Prophet turned away from him until he (the man) bore 
witness against himself four times.
c- The Prophet said to him: "Are you mad?"
"No!" the man replied.
"Are you muhsan?" the Prophet inquired.
"Yes," the man replied.
d- The Prophet gave his order to have him stoned.
e- (of. -c- above)
f- He was stoned at the mugalla. When the stones hurt him he
fled, but was caught up and stoned to death.
g- The Prophet spoke well of him and offered his prayer for him
(performed the funeral prayer for him).
g.a- Bukhari adds: Yunus and Ibn Jurayj transmitting from Zuhri
have not said that "the Prophet offered his prayer for him."
Bu.gudud.C.25.H.1
COMMENT
This is an "improved" version of, or closely connected with
Bu.B.1. But there are equally intricate issues and problems which are
not obvious at the first glance. The first improvement we notice is the
balance of direct and indirect disclosures. Mufciaramad’s first response
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has now been included in -b-. Element -o-, missing in Bu.B.1., has been 
retained. Element ~d~ is the same and -e- is missing at this place as 
expected, since it was inserted in -c-. The juridical implication of 
element -f-, which was put into the mouth of JSbir on the authority of 
Ibn Shihab in Bu.B.1., has now been referred directly to Jabir himself. 
Nevertheless, Harra is missing. Element -g- is a new addition. It is 
dogmatic. Its function is to show that the culprit was purified. This 
is exactly why Muhammad is reported to have spoken well of him and 
offered his prayer which was considered by Muslims as the last highest 
reward for anybody from the Prophet. Element -g.a- repudiates the 
authority of -g-. The pericope is undoubtedly later than Bu.B.1. and 11.
Now, the implication of element -g- was among the points of disagreement
among the early fuqaha*. The kernel of the problem was whether or not the
Imam should perform a funeral prayer for those criminals who had been
punished. The Iraqis saw no harm in doing so arguing that those who had
37been punished had been purified, while the Medinians, accepting the
last part of the argument, took the contrary view on the ground that the 
Imam's abstention might serve as an example to deter people from 
committing criminal offences. Element -g- in the pericope under
discussion is in favour of the Iraqis. Bukhari, who presumably was in 
favour of the Medinians, took the opportunity to point out that other 
transmitters from Zuhri had not said that the Prophet had prayed for the 
culprit, (element -g.a-). Following his typical traditionist attitude, 
Bukhari takes it for granted that the responsibility of element -g- lies 
in Ma*mar (d. 154), another immediate transmitter from Zuhri. The isnad
for this pericope in Bukhari runs as follows:
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■aq
Bukhari: from Mahmud b, Ghailan from ‘Abd
40 41al-Razzaq from Maemar from Zuhri from Abu Salama
from Jabir.
In other words, Bukhari removes the responsibility from both cAbd 
al-Razzaq and his own immediate transmitter Mahmud Ghailan.
Now, cAbd al-Razzaq is the author of the Mugannaf which we possess.
There we find the same version with the same isnad from the author to
Jabir, in which element -g- runs as follows: "The Prophet spoke well of
42him but did not offer his prayer for him." In other words, as far as
cAbd al-Razzaq was concerned, neither Zuhri nor Macmar is responsible 
for -g-. It is Mahmud b. Ghailanthe teacher of Bukhari who fabricated 
the statement which he got from ‘Abd al-Razzaq. It is worth noting that 
Mahmud lived and died in Baghdad.
Element -g- is a later augmentation in favour of the Hanafite view 
while -g.a- is an obvious objection by Bukhari to the implication of -g-.
Bukhari incorporates the pericope under the rubric which runs:
-  43Stoning penalty at the musalla. I have already pointed out the
implication of such a statement. What we ought to note here is that
Bukhari was of the opinion that a mosque could not be used for
punishments; for the mugalla is a place outside the mosque of the Prophet
where funeral prayers were held. Similarly, Bukhari is of the opinion
44that such a place does not share the dignity of a mosque.
Bu.B.IV
On the authority of Ibn'Abbas:
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a- No corresponding element.
b- When Maciz b. Malik went to the Prophet;
c- The Prophet said to him: "Perhaps you have only kissed, or
winked or looked at!" ]j3ut the man said: "No!^
"Have you had sexual intercourse with her?"
the Prophet asked the man explicitly (..,. 13. yakni ....)
(Ibn ^Abbas) said: At this stage,
d- The Prophet gave orders to have him stoned to death.
g- Missing.
g.a- Missing.
Bu.Hudud.C.28.H.1.
COMMENT
The identity of the culprit has now been revealed. He was Maciz b.
Malik [of the Aslam tribe}. Most of the information given by the
previous versions has now been edited out, save for element -d-. Our
familiarity with the incident is taken for granted. We are only informed
about what other versions did not say. However, we do not know if the
extended conversation between Muhammad and Ma'iz took place before or
after the inquiry about the mental and marital status of the culprit. We
are not even sure if such a conversation took place at all.
Nevertheless, that is not important, at least not to the transmitter/s of
this version. What is important is that the Prophet did try to send
Ma^iz away by using different means. He tried to tell him that his crime
45
was probably committed by his lips or his eyes. But the man was
adamant. Realizing that there was no other way of sending him away, 
Muhammad asked him explicitly if he had physical sexual intercourse with
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her. When he replied affirmatively ^confessed to adulterjrJ Muhammad had
46him stoned to death. This is how and why Bukhari incorporated this
version under: ’’Chapter: Can an Imam suggest to a culprit who confesses
against himself that he perhaps had only touched or winked?" In other
words, is it permitted for a judge to incite a culprit to withdraw his 
47 _  -confession . Bukhari is of the opinion that a judge can and should do
48so. This was the opinion of Malik as opposed to that of Abu
49Hanifa. The pericope is ostensibly haggadic, that is a narrative 
story developed out of a halakhic, that is juridical version. 
Nevertheless a deep-seated juridical dispute has been decided in favour 
of one side. It is a question of whether or not a judge should incite a 
criminal confessor to withdraw from giving evidence against himself, 
i.e. saving himself from incrimination. The pericope favours Malik’s 
opinion. It is worth remembering here that another point connected with 
this problem is whether a single confession is valid or whether it must 
be pronounced four times. In other words, did the Prophet delay his 
judgement in this incident in order to obtain the fourfold confession or 
did he do so because on the one hand, he was not sure about the mental 
faculty of the confessor and, on the other hand, he wanted to show his 
disapproval of confessing. Bukhari, like Malik and Shafi*i , before him, 
is of the opinion that a single confession by a sane person is valid. 
Similarly, again supporting Malik and Shafi'i, he is of the opinion that 
it is recommended for a Muslim judge to incite a confessor to withdraw 
from exposing himself to the prescribed penalties.
Bu.B.IV is certainly later than all those versions which we have so 
far analysed. At the same time this version has definitely been composed 
to support the implications of Ma.B.I. Judging from its isnad, the 
pericope seems to have been composed in Basra. Bukhari’s immediate 
transmitter, <Abd Allah b. Muhammad al-Ju*fi (d.229), could probably 
be taken as its terminus ante quem.
BU.B.V.
On the authority of ( .... Ibn cUfair from Layth ... Zuhri, from 
Ibn Musayyib) Abu Huraira:
a- No corresponding element.
b- A man of the people (rajulun min al-nas) went to the Prophet
who was in his mosque and said to him: "0 Prophet of God, I
have committed adultery" pointing to himself.
The Prophet turned away from him.
The man went to the side where the Prophet was looking and 
said to him: ”0 Prophet of God, I have committed adultery".
The Prophet turned away from him.
The man went to the side which the Prophet was facing. He 
went on confessing up to four times. When he bore witness 
against himself four times,
c- Same as in Bu.B.II and III -c-.
d- Same as in Bu.B.II and III -d-. (Corresponds also with
Bu.B.I. and Ma.B.l).
e- (cf. -c- above).
f- Same as Bu.B.II. -f-.
g- Missing.
g.a- Missing.
Bu.Hudud.C.29.H.1
63
COMMENT
Nothing need be added here except that the pericope has been 
developed in favour of the four-fold confession. In this case, it 
supports and III and at the same time refutes Ma.B.I and
Bu.B.IV. The pericope has been developed in favour of the Iraqis, with 
respect to the demand for several confessions.
The pericope has an identical isnUd with Bu.B.II and hence, 
al-Layth Cd.175) is probably responsible for the wording of the two 
pericopes. Bukhari, incidentally, adduces the pericope for asking a 
culprit whether he/she is mufrgan 0r not. In other words, a Muslim judge 
must ask that question before imposing a penalty of adultery. 
Consequently, like the rest of the Traditionists, Bukhari is of the 
opinion that ifrgan is the criterion for the stoning penalty in Islam.
Now, as I have already pointed out, there are three more places
where the story of Maeiz has been incorporated in Bukhari. Twice in the
51 52Book of Divorce and once in the Book of Legal Decisions. The former
is prior to the Book of Hudud, while the latter is posterior to the
Hudud. Here is how it has been reported:
Bu.B.VI
On the authority of (Asbagh ... Zuhri ...) Jabir: 
a- No corresponding element.
b- Like Bu. B.III, but add: "....  the man went to the side
where the Prophet was facing and said: ...."
c- Same as Bu.B.III, but add: 11 .... called him and said:
d- Same as Bu.B.III, but add: ” .... to stone him at the
mugalla". 64
e- Same as in Bu.B.III
f- Same as Bu.B.III, but add: " ....caught up at Harra ..."
g- Missing,
g.a- Missing.
Bu.Tal5q:C.II.H.2.
COMMENT
This is possibly the version which Bukhari had in mind when he 
pointed out that other transmitters from Zuhri (Bu.B.III) have not 
mentioned the content of element -g-. However, while it is true that the 
immediate transmitter of Zuhri for this version is Yunus there are two 
transmitters between Yunus and Bukhari. These are Asbagh (b. al-Faraj, 
Egyptian, d.225) ^  and Ibn Wahb (Egyptian d.197). ^  Both men are 
followers of Malik. Whether they are responsible for the omission of 
element -g-, that is, if it existed in their time, is not clear. 
However, I would incline to say that element -g- had not been formulated 
and hence Mahmud b. Ghailan (d.239) - the immediate, transmitter of 
Bukhari for Bu.B.III - is more likely repsonsible for the addition. This 
then, would probably make Bu.B.VI earlier than Bu.B.III, or they are 
contemporary. However, one must not attach too much importance to the 
chronology order or inter-influence for these two versions in particular. 
For the mere dates of their lower respective transmitters are closely 
connected and hence either version could influence the other for the 
augmentation or omission of element -g-. My reason for suspecting Mahmud 
b. Ghailan is primarily derived from the fact that he is Iraqi and hence 
less likely to support the Medinian attitude with respect to the Imam's 
prayer. Bukhari, incidentally, employs the pericope to show that
65
"Insanity assumes no accountability", i.e., a divorce made by an insane 
husband is void. This is derived from the fact that the Prophet asked 
Mafciz if he was sane or not. Were he insane - Bukh&ri implies - his 
confession would have been void. (of. Bu.B.II on the authority of Abu 
Huraira which was adduced to show that insanity is a barrier to SP).
Bu.B.VII
On the authority of (Abu al-Yamanl .... Zuhri from Ibn Musayyib
from) Abu Huraira: (cf. Ma. B.I. and Bu. B.II).
a- No corresponding element.
b- As Ma.B.I., but omitting: "Ibn Musayyib said . ...,1 and
replaced with Bu.B.V verbatim.
c- Omitting "Are you mufrgan." (Bu.B.II and V).
d- Same.
e- Same as Bu.B.I
f- Missing, (cf. Bu.B.II, III, V and VI).
g- Missing,
g.a- Missing.
Bu. Talaq.C.II.H.3.
COMMENT
The pericope is definitely a final edition of Ma.B.I. Its main 
function is probably to provide a complete, but slightly different isnad
66
stretching back to Abu Huraira through Zuhri and Ibn-Musayyib in that
order. The omission of gala 5a* id (e.f. Ma.B.I.b) is designed to rule
out the possibility that the information which follows is a personal
account of Ibn Musayyib who could not possibly have been an eye witness
of the incident. Similarly, the verbal uniformity of Bu.B.V.b, whose
chief transmitter is al-Layth, (Egyptian d.175), and that of Bu.B.III.b,
- 55whose chief transmitter is Abu al-Yamani ( a Syrian d.221/2), shows
that Bu.B.VII was either developed out of Bu.B.V or, and this is more 
likely, that each version was developed independently but for an 
identical aim which is to provide a slightly different but complete isnad 
of Ma.B.I and at the same time to harmonize the contradicting 
interpretations of the Medinians and Iraqis for the same element.
Bukhari, however, employs the pericope to show that insanity 
assumes no accountability, and here to show that the divorce of the 
insane is void. The reason for incorporating two versions Bu.B.VI and 
VII under the same rubric is presumably for the sake of their different 
isnads: The isnad of the former goes back to Jabir and the isnad of the
latter goes back to Abu Huraira but via Ibn Musayyib. Zuhri however, 
stands as a common link for both isnads.
Bu.B.VIII
On the authority of (Ibn Bukair Zuhri from Ibn Musayyib from)
Abu Huraira:
a- No corresponding element.
b- Same as Bu.B.II
c- Same as Bu.B.II, but omitting: "Are you mufrsan?
d- Same as Bu.B.II.
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e- Same as Bu.B.I
f- Same as Bu.B.II but omitting: Tl .... at Harra ..."
g- Missing (ef. Bu.B.III),
g.a- Missing.
Bu.Afokam.C.19.H.1
COMMENT
Element -g- is missing, while b-+c+d+f are identical to Bu.B.II. 
The vital question concerning marital status in -c- is missing, but has 
been provided as an addendum in element -e-. It is interesting to note 
that Bukhari’s immediate transmitter here is Yahya b. Bukair, (d.231), 
the same transmitter of Bu.B.II. Thus, Bu.B.VIII belongs to the same 
period as Bu.B.II.
Bukhari, however, adduces this version for the possibility of
using a mosque as a "court room" but not as a place where a punishment
56could be carried out. According to Ibn Hajar (d-773) the point of
adducing it is the implication of "Take him away and stone him to death"
(idhhabu bihi farjumuh), which is interpreted as: "take him out of the
mosque" since the case is reported to have been conducted in Muhammad’s 
57mosque m  Medina.
At this point we may recapitulate the possible order of these 
pericopes as far as their mutual influences are concerned. This however 
is not to provide a terminus ante quern for the story of Maciz. Rather it 
is meant to provide an appropriate possible date for the form or in some 
cases for certain elements within a given pericope. Bu.II, V and VIII 
belong to the same period and the death of al-Layth, a contemporary of 
Malik but independant Egyptian jurist (d.175) is probably a terminus
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ante quem for the forms of these pericopes. They probably belong to a
single man.
Bu.B.III and VII belong to the same period and both were most 
probably developed independently of one another but nevertheless with an 
identical tendency. The year 221 - the death of Saneani and Abu
al-Yamani - is most likely the terminus ante quem for their forms. 
However, element -g- is a later augmentation and Mahmud b. Ghail&n 
(d.239) is responsible for its interpolation.
Bu.B.I and VI belong to the same period, most probably 225. 
However, they must have been developed independently of one another. The 
former was developed in Iraq while the latter was shaped in Egypt. Both 
however seem to be influenced by the available local material for the 
same story.
Bu.B.IV is probably the latest of Bukhari's versions. Its content 
shows awareness of a number of various versions for the same story. 
Nevertheless, it was developed in favour of Ma.B.I. Its isnad is 
primarily Basran. The death of al-Ju*fi (d.226) provides a terminus ante 
quem for its form.
This then will take us into our third and final source, Tirmidhi.
There are two version incorporated under one rubric in Tirmidhi. 
The second version is identical both In form and content as well as in 
isnad with the Bu.B.III. But the content of element -g- is contrary to 
that of Bu.B.III -g-. This shows that either this element was reshaped 
in reaction to Bu.B.III -g- or vice versa. Hence, I will not analyze 
Tir. B.II other than noting that Tirmidhi considers this version to be
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authentic and good - gahih Basan - and goes on to provide a list of 
jurists who disagreed on the question of the four-fold confession. 
However, its not clear to me on whose side Tirmidhi is. There is no 
rubric in his work which deals with the confession to adultery. The
rubric in question runs as follows: Bab ma ja‘ fi dar* al-fradd can al-
mu*tarif idha rajac , that is a chapter concerning waiving the Hadd from a 
confessor once the criminal has withdrawn his confession. I will recall 
here that prior to Tirmidhi, Bukhari had provided an alsmost identical 
rubric whose tone is highly polemic (cf. Bu.B.IV).
Tir.B.I
On the authority of (Abu Kuraib ...) Abu Huraira: 
a- No corresponding element
b- Ma'iz of Aslam went to the Prophet and said that he had
committed adultery. But the Prophet turned away from him.
He went to the other side of the Prophet and said: "0
Prophet of God, I have committed adultery!"
The Prophet turned away from him, but the man followed him to 
the other side and called out:
"0 Prophet of God, I have committed adultery!"
On the fourth time ....
c- Missing.
d- The Prophet gave his orders to stone him to death, 
e- Missing
f- He was taken to Harra where he was stoned to death,
g- Missing,
g.a- Missing.
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h- When stones injured him, he fled running until he passed a
man who had a jaw-bone of a camel (lahy jamal) with which he 
hit him, as did the rest of the people.
i- Then, later, they mentioned to the Prophet that he ran away
when he found himself at the brink of death from sharp 
stones.
j- The Prophet said: "Why did you not leave him alone?" (or
you should have left him alone!) (halla taraktumuh)
Tir. Hudud,C.5.H.I. 
Tirmidhi comments: This is a sound hadith.
COMMENTS
The dispensble quality of element -a- hardly needs a comment. The 
setting is missing in -b-, but the culprit has been abruptly introduced 
as Ma*iz of Aslam. This shows that by the time of Tirmidhi, the pericope 
has become well known. The issue of the "required" numbers for 
confession is better defined than in the previous versions. We are not 
only given the actual number - " ....On the fourth time - but also
the manner in which it took place. Elements -c-, -g- and g.a- are
missing despite their importance. Element -c- as we have noticed 
provides the qualifying circumstances for the SP., while -g- serves 
schools' dispute. Thus, while the omission of -g- can be understood, I 
find it difficult to understand the omission of -c- and -e~. It supports 
my view that element -c- together with its replacement in some other 
versions by -e-, is intrusive to the basic unit of the pericope.
Element -f-, for the first time as far as our sources are
concerned, contradicts all previous versions. As we have seen in earlier
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versions, Harra was the second place where the culprit had fled to when
the stones hurt him. The first location, which was in accordance with
Muhammad’s order (see Bu.B.VI. -d-) was the mugalla. Here, we see Harra
as being the first location from which the culprit fled away after
finding himself at the brink of death. A nice verisimilitude has been
introduced in this element; ”  a man, who had a jaw-bone of a camel
...” We may recall that the content of this element was a subject of
juridical disagreement concerning the applicability of punishments in a
mosque. Element -f- of this version supports the view of Abu Hanifa and
his associates as well as that of Malik, while element -b- supports the
view of Abu Hanifa as opposed to that of Malik and Shafi'i. Elements -i-
and -j- exhibit later developments of the Hanafite’s attitude concerning
the validity of withdrawal of confession. In short, the composition of
this pericope reveals later developments and refinements of a number of
components. Element -b- is better composed than in the previous
versions. Element -c- (sometimes interpolated as -e-) which I have
persistently argued to be intrusive, has been rightly edited out. Thus,
-b- depends directly on -d-. Element -f- omits the mention of the
mugalla and makes Harra the first location where the fradd Was carried
out. This would nicely rule out any ambiguity of whether the mugalla was
part of Muhammad’s mosque or not. Elements -g- and its counter challenge
(-g.a-) have been rightly edited out. Element -h- is verisimilitude and
at the same time an introduction to -i- whose result is -j-. Thus, -b +
-d- and -f- are a unit and -h- + -i- and -j- are another unit. Unit (a)
deals with the neccessity of a four-fold confession, and unit (b) deals
with the validity of withdrawal of confession. The pericope however, has
been incorporated for the implication of unit (b). Tirmidhi considers
this version as being a sound fradith; (hadha hadith hasan). The death
58of Abu Kuraib (a Kufan d.248) is most likely to be the terminus ante 
quem for the refinements and also for the unit (b).
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In short, Tir. B.II belongs to the same period as Bu.B.III, while 
Tir. B.I. is later than all the previous versions which we have analysed. 
The employment of these versions for the validity of withdrawal of 
confession reveals Tirmidhi*s concern with the issue. Conversly, the 
lack of a rubric dealing with the necessity of four-fold or single 
confession exhibits Tirmidhi*s uncommitted attitude in this matter.
Terminus ante quem for the story of Maciz
Now, the story of Maciz does appear in earlier works other than the 
Muwatta* of Malik, though Malik himself knows another but obscure version 
which he claims to have received from Zuhri (d.124).
This version, which I have not analyzed because of it*s obscurity, 
runs as follows:
I was told by Malik on the authority of Ibn Shihab (al-Zuhrl) 
who said:
A man confessed to adultery during the era of the 
Prophet and bore witness against himself four times. Thus, 
the Prophet had him stoned to death.
Because of this, Ibn Shihab said: a man is
accountable for his confession.
(Qala Ibn Shihab fa min ail dhalika yu 9 khadh al-rajul 
bi*tirafihi *ala nafsihi)!"* s<c
Ma. Hudud. C.I.H.4.
73
In other words the death of Zuhri could be taken as a terminus ante
quem for the story of M3ciz. But it must also be observed that Zuhri's
obscure version was primarily transmitted for' the validity of self
confession to adultery. Similarly it must be noted that Ibn Shihab is
59not and could not have been an eye witness of the incident.
Therefore, the pericope was either transmitted primarily by him but in 
that form only, or he himself had received it, most likely as it is, from 
somebody else. We may call this version Ma.B.I. (A). Thus, Ma.B.I, 
which is transmitted from Malik d.179 from Yahya b. SacId (d.142) from
Ibn Musayyib (d.95) must have been composed from Zuhri's version or
similar available version at Medina. It is worth noting that neither 
version identifies the culprit as Maciz. It is in Iraq that the identity 
of the culprit was first offered as Maciz b.M&lik. The first version
there is that of Abu Hanifa (d.150) who transmits it from Alqama b.
61 62 Mfirthad going back to Abu Buraid (a Companion, died in Khurasan)
who is made to receive the pericope from the Prophet (!) The underlying
emphasis there, however, is the necessity of four-fold confession.
To sum up, the death of Zuhri (d.124) is most likely to be the 
terminus ante quem for the story of Ma'iz.
E For convenience only, I will call this pericope: Zuhri's lemma~|
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S Y N O P S I S  (B)
1) The Number of Confessions 
Four times
Han. Vol. Ill p. 323; V.p.90 and 103 (Cf.vol.II.p.286) 
Bu. Hudud: C.21.H.3 and C.25.H.1.
Mu. Hudud: C.5.H.3 and H.6.
Daw. Hudud: C.6.H.4377 
Tir. Hudud:C.4.H.1 and 2.
Bay. Hudud: C.16.H.1, 3 and 6 
Hak. Hudud: H.57
2) Four times at a single plaoe
Han. Vol. II,pp.450 and 453. (Cf. Ma. Hudud; H.4)
Bu. Hudud: C.22.H.1; C.29.H.1.
Mu. Hudud: C.5.h.!
.Daw. Hudud: C.24.H.4419 and 4430 
Tir. Hudud: C.5.H.1.
Nas. Hudud: C.62.H.1 
Jah. Huddd: C.9.H.2.
Bay. Hudud: C.16.H.1 
Hak. Hudud: H.53
3) Four times at different places
Han. Vol. I. p.8; Vol. V.p.34 (Cf. Vol. V.p.217)
Mu. Hudud; C.5.H.10
75
Bay. Hudud: C.16.H.4.
4) Four times in different days
Han. Vol. V.p.347 
Mu. Hudud: C.5.H.11
5) Five times at a single place
Daw. Hudud: C.24.H.4428
Bay. Hudud: C.16.H.7.
6) Three times at a single plaoe
Mu. Hudud: C.5.H.5 and H.9. (Cf. Ma. Hudud: C.1.H.2.)
7) Twice at a single place
Mu. Hudud: C.5.H.4. (Cf.C.5.H.5 and Han. Vol.V.pp.99-103)
Daw. Hudud: C.24.H.4423
8) Twice at different places
Daw. Hudud: C.24.H.4426
9) Twice in a day and twice in another day
Han. Vol. 1. p.314
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10) Several times
Han. Vol. III. p.2 and Vol. V.pp. 102 - 217 
Mu. Hudud: C.5.H.
Daw. Hudud:C.24.H.M421 and 4422 
Bay. Hudud: C.16.H.6.8 
Hak. Hudud: H.54
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Other embodied polemic (juridical) problems in different versions of the
story of Maciz
1) Mode of stoning: tied up v. untied up; in a ditch v not in a ditch.
2) Location of the incident
B) The validity of retraction/repudiation (after confession)
4) Prayer over the dead culprit by the Imam.
5) Place of stoning (location of the punishment)
6) Knowledge v ignorance of the consequences for confession.
7) How the crime came to be known to Muhammad.
8) Presence and absence of mentioning the status of the culprit.
9) Descriptions for physical appearance of the culprit.
10) Details of the inquiry: between Muhammad and the culprit.
11) The identity of the culprit, etc. etc.
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CHAPTER III
(C) THE STORY OF THE GHAMIDIYYA
Our next pericope is about an incident concerning a pregnant woman 
who allegedly went to Muhammad and confessed to having committed 
adultery, substantiating her crime by her pregnancy. A great deal of 
confusion and inconsistency prevails with respect to Muhammad’s early 
reactions on the one hand, and to the identity of the culprit on the 
other. Traditionists and Jurists alike have disagreed on both issues. 
Some versions identify the woman by her tribal affiliation as the 
Ghamidiyya, others as the Juhaniyya, while others are content to refer to 
her anonymously as a "pregnant woman".
The majority of the Classical authors, who were apparently less 
concerned with textual variations, regarded the "culprits" as being one, 
and hence all versions, irrespective of their irreconcilable details, 
are referring to a single incident. Later scholars, however, who were 
more aware of these problems mainly because of certain objections raised 
from within the inter-school juridical disputes, came to regard these 
variations as being references to separate incidents. Consequently, 
Muhammad’s reactions have been interpreted accordingly. Nevertheless, 
in all versions, the woman was stoned to death after the delivery of her 
child. Subsequently, three juridical and one dogmatic issues came to be 
associated with the hadith. These are: (1) The requirement of legally
T9
binding confession/s; (2) The susceptibility to the kadd punishment for 
conceiving an illegal pregnancy; and (3) The appropriate time for the 
infliction of the fradd punishment upon a pregnant culprit, and finally 
(4) The religious status of the punished adulterer/adulteress.
The author of our first source, Malik, refers to the culprit as the 
"pregnant woman". Nevertheless, the overall structure of his pericope 
coincides with that of the Story of the Ghamidiyya.
Ma.C.1
i
On the authority of Ibn Abi Mulayka:
a- A woman went to the Prophet and said to him that she had
committed adultery and that she was pregnant (wa hiya 
bubla).
b- The Prophet said to her: "Go away until you give birth to
the child." (Idhhabi hatta talidi.)
c- After the delivery, she went to the Prophet, but the Prophet
said to her: "Go away until you suckle the child." (Idhhabi 
hatta turdiclh.)
d- After suckling the child, she went to the Prophet, but the
Prophet said to her: "Go away and put him in custody."
(Idhhabi fastawdicih.)
e- She did and then went to the Prophet.
f- The Prophet gave his orders to stone her to death, and she
was stoned to death.
Ma.Hudud.C.1.H.3.
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COMMENT
The content is about a historical incident followed by a 
prophetical decision from which certain legal proceedings have been 
demonstrated. As such, the pericope can be categorized as historical in 
form and substance, but legal in structure. The form is in narrative 
style furnished with indirect discourse throughout - save for the 
Prophetical advice which, told in direct speech, would bear greater 
impact of normative authority. The story itself is abruptly introduced, 
but proceeds in small units carefully arranged in plain and simple 
language. Each unit depends accurately on the preceding one: 
confession, plus pregnancy; child birth; suckling the child; placing 
the child in custody; and finally, -the climactic decision: the Stoning
Penalty. As it stands, the pericope is in a fairly unitary form.
Element -a- shows how the case came to be known to Muhammad: An
anonymous woman went to him voluntarily and confessed to having 
committed adultery. She was pregnant. Element -b- reveals how Muhammad 
responded to the situation: he advised her to come back after the
delivery of the child. She did so (element -c-), whereupon he advised 
her again to come back after suckling the child. Again she did as he 
advised (element -d-), when he asked her to find a guardian. Once more 
she complied (element -e-) and when she returned this time, Muhammad had 
her stoned to death (element -f-). Thus, Muhammad had stoned to death a 
pregnant woman after the delivery of her child as a result of her 
confession to adultery. Nothing whatever is known about the identity of 
the culprit, nor is anything known about her social or marital status, 
nor even about her sanity. To be sure, we know nothing about her other 
than that she was "a pregnant woman’1. Conversely, we do know that there 
was no direct communication between Muhammad and the culprit other than
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her confession to him, and that Muhammad had instructed her on successive
2
occasions to go back for different but ’'logical" reasons.
Now, as we can see, the confession is followed by the phrase: wa
hiya fragttl - "and that she was pregnant". This could be either part of
the confession, i.e., uttered by the culprit, or a description of the
culprit provided by the transmitter. Each proposition will lead to a
separate juridical conclusion. The former could mean that her pregnancy
was not so obvious and hence her subsequent appearance, undoubtedly some
months later, after the delivery of the child, was definitely part of the
binding legal confession. Consequently, the fact that even after the
delivery of the child, Muhammad did not stone her to death but asked her
to go and suckle the child, after which he asked her to go and put the
child in custody, and that she was not stoned to death until well after
her fourth appearance is another incident demonstrating that the only
3
lawful confession is a four-fold confession. Conversely, if the 
phrase cited is not part of the confession but a description of the 
culprit provided by the transmitter, then the pregnancy must have been 
noticeable. Consequently, the culprit must have been legally 
susceptible to the fradd punishment from the very moment she confessed, 
but was saved from the immediate consequence only by her unborn child. 
In other words, her first confession was legally binding. I, myself, am 
inclined to accept the latter as being the case for two principal 
reasons: one is intrinsic, the other extrinsic. Let us first examine
the latter.
Malik persistently maintained that a single confession for 
adultery is binding. We have already seen how he employed the story of 
Ma*iz to that end. There, he demonstrated that the reason the man was 
not stoned after his first confession before Muhammad was not because his
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confession was not legally binding, but because, on the one hand, 
Muhammad doubted his sanity and, on the other hand, he was trying to 
imply to the man that he should go away and repent and thereby not expose 
himself to the hadd punishment. Failing that, Muhammad inquired as to 
the man's mental faculties. The situation of the pregnant woman was 
different. In addition to her confession, she was obviously pregnant. 
Had it not been for her unborn child, she would have been stoned to death 
immediately. Yet Muhammad had equally tried - unfortunately to no 
avail - to give her a chance of repentance even after the birth of her 
child. She, however, would settle for none but the badd punishment and 
was consequently stoned to death.
As for my intrinsic reason, each instance of Muhammad's advice, it
may be observed, has been expressed with the help of: hatta which means
"until/till/up to/so that...". Used as a conjunction with the
imperfect, the phrase expresses the attainment of the utmost limit, in
this case the delivery of the child. This, then, would imply that the
culprit was legally susceptible to the hadd punishment immediately after
5
attaining that utmost limit. Its employment in the subsequent stage - 
until you suckle the child - could give the impression of providing the 
advice in special circumstances, such as the welfare of the child. 
Nevertheless, whichever conclusion one favours, the pericope stands 
before us as a unit, though it definitely depends either on an earlier 
but different version, or on a different and mutually exclusive 
tradition.
Our second source, Bukhari, does not incorporate the pericope into 
his compendium in any form, not even as a commentary in the Rubrics, as 
he usually does, allegedly when he finds such a pericope fails to meet 
his "standards" of acceptance of the outright authenticity of a
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tradition. Insignificant as this may seem, it exhibits a serious
problem. The seriousness of this situation lies not so much in the
authenticity of the pericope as in the integrity of the Muwatta* The
problem becomes more formidable when we find that Shafici, a prominent
pupil of Malik who allegedly memorized the Muwatta' ^  and employed its
contents on several issues and occasions, has never transmitted, nor
7
implied to have known, the pericope m  any way. Here, the observation
of Schacht (who, incidentally, never noticed this fact) in his
> 8discussion concerning the authenticity of the Muwatta* , might be seen 
to have some sound grounds. This would normally bring us to our third 
and final source, Trimidhi. However, since my main reason for analyzing 
Bukhari’s material is his prominent position in Sunni traditional 
circles, i.e., second to none but the Qur*an, the work of his immediate 
pupil, Muslim, which is considered to be second to none but Bukhari's, 
could perhaps be substituted for Bukhari’s for this pericope only.
Mu.C.I.A.
On the authority of Sulayman b, Burayda from his father:
1. Maciz b. Malik went to the Prophet and said: "0 Prophet of
God, purify me!" (tahhirni)
2. The Prophet said: "Woe to you! Go away and ask God’s
forgiveness and repent to Him!"
3. He went a few yards away and then returned and said to the
Prophet: "0 Prophet of God, purify me!"
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The Prophet said to him: "Go away and ask God's forgiveness 
and repent to him!"
5. He went not far away and then returned to the Prophet and
said: "0 Prophet of God, purify me!"
6. The Prophet said to him what he had already said before.
7. On the fourth occasion, the Prophet asked him: "What should 
I purify you from?"
8 "From adultery!" the man replied.
9. The Prophet inquired if the man was sane or not. He was 
informed that the man was sane.
10. But the Prophet made (further) inquiry as to whether the man 
was drunk or not.
11. A man stood up and went to smell him, but found no trace of 
alcohol.
12. The Prophet asked the man: "Have you committed adultery?"
13. "Yes!" the man replied.
14. So the Prophet gave his orders to have the man stoned to 
death and he was.
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15. People (after that) were divided into two groups concerning 
the man. Some said: "He had destroyed himself and his sin 
had encompassed his soul" (la qad halaka wa afratat bih 
khatiJatuh).
16. Others (however) said: "There is no repentance (ever to be 
made) better than that of Macizj he went to the Prophet and 
put his hand over the hand of the Prophet (i.e., concluding a 
deal) and said: "Kill me with stones!"
17. A few days later, the Prophet went to them while they were
sitting (having a chat). He greeted them and then took his
seat. Then he said to them: "Ask forgiveness for your
brother Maciz b. Malik."
18. They said: "May God forgive him!"
19. The Prophet said: "He had made such a repentance that if it
were to be divided among a community (umma), it would
suffice themi"
Mu.C.I.B.
a- Then a woman of Ghamid, a branch of Azd, came to the Prophet 
and said: "0 Prophet of God, purify me."
a/b- The Prophet said to her: "Woe to you! Go away and ask God's
forgiveness and repent to Him!"
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a/c- She said to him: "It seems to me that you want to turn me 
away as you did Maciz b. Malik!"
a/d- "What do you mean?" the Prophet asked her (wa ma dh&ki?).
a/e- "Because I am pregnant as a result of having committed
adultery!" she replied.
a/f "Are you?" the Prophet asked ( anti?).
a/g- "Yes!" she replied.
b- The Prophet said: "Go away so that you may deliver what is in 
your womb!"
b/c- A man of the An^ar volunteered to look after her till her 
delivery (fa kafalaha rajulun min al-Ansar hatta wadacat).
b/d- Then (later on) the man went to the Prophet and said to him: 
"The Ghamidiyya woman has given birth to a child!"
c- The Prophet said: "But we cannot stone her to death and
leave her poor infant with no one to suckle him!"
c/d- A man of the Ansar stood up and (voluntarily) declared: "I
will take care of his suckling" (ilayya radacuhu!").
d- Missing.
e- No corresponding element.
f- So the Prophet stoned her to death (fa rajamaha....)
Mu.Hudud.C.5 * H.22.
COMMENT:
The first thing to note here is that the Story of MS* iz has now
been offered as the introduction to the Story of the Ghamidiyya. It
provides the setting: it serves as a framework for the latter. At the
same time, a number of components, explicit or implicit in Malik’s
version, have now been verified, expanded or even edited out completely.
For instance, element -a- has not only been extended to include six more
elements from -a/b- to -a/g-, but element -a- itself has also been
expanded. Similarly, element -b- has been provided with -b/b-. The
information of -c- with respect to the delivery of the child is the same,
but the reporter is different. He is identified as a man of the Ansar,
i.e., a Medinian inhabitant as opposed to the Muhajir (pi. Muhajirun), a
9
name given to the Meccans who emigrated to Medina. Muhammad gave his 
reason for which the culprit could not have been stoned to death: the 
welfare of the child (still element -c-). Element -d- guarantees the 
suckling of the child. In Malik's version, we saw the culprit herself
fulfilling a motherTs duty. Here, it is a man of the An?ar (presumably a 
different person) who offers to assume responsibility for the child’s 
suckling (i.e., to find a wet-nurse). Element -e- is thus missing, while 
-f- is the result of the case.
Now, element -a- not only identifies the culprit as a woman of the
10Ghamid belonging to the Azd clan, but also clarifies exactly what she
11had said to Muhammad at her first appearance: ’’tahhirni!”. Expressed 
in such a manner, the word could hardly mean anything but a request for 
purification from a sin which has a fixed penalty. It is the nature of 
that sin which, had it not later on been stated unequivocally: ”1 am 
pregnant as a result of having committed adultery”, would have remained a 
mystery. However, despite the fact that the woman did not at that stage 
reveal her precise crime, Muhammad neglected to ask about the nature of 
the crime. Instead, he advised the woman to go away and repent. 
Realizing that either he had missed the point, or he had misunderstood 
her request and intention, the culprit protested by refusing to be 
treated like Ma'iz - a previous culprit known to both parties. Muhammad 
asked her what she meant, and the woman clarified explicitly that she was 
pregnant as the result of having committed adultery. However, her 
physical appearance, it would seem, did not support her claim. Muhammad 
therefore sought further confirmation of her pregnancy. Without any 
hesitation, the woman assured him that she was pregnant. Further 
scrutiny was unnecessary, and her claim to be pregnant was not 
questioned. To be sure, the woman had no subsequent conversation with 
Muhammad, nor did she appear personally before him again. The pericope 
would thus appear ostensibly to contradict Malik’s version. In a way, it 
does. Yet a close examination would show that the pericope has been 
developed in favour of M&lik’s version.
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Let us for the moment forget all previous versions of the Story of
Maciz, assume that Muslim’s version is the earliest and possibly the only
version of the incident, and examine it in its relation to the Story of
the Ghamidiyya. After all, the two pericopes have been juxtaposed. Our
first observation is that the two stories have one primary element in
common. Both culprits demand to be purified of a sin, and both are
turned away with the advice to repent. Similarly, both persist in their
demands. Unlike the Ghamidiyya, however, who was capable of
substantiating her request both by referring to a parallel case and by
stating that she was pregnant, Maciz had no "proof" other than his
persistent request to Muhammad for purification. This persistence led
Muhammad to doubt the man's sanity. Indeed, he even suspected him of
12being a drunkard. It was this suspicion which prompted the man to
appear before Muhammad on several occasions, quite incidentally four 
times. Had Muhammad been certain of the man's sanity, he would most 
probably have had him punished. The Ghamidiyya, on the other hand, who 
was equally aware that a single confession was valid and binding, proved 
to Muhammad that she was absolutely sane and hence refused to be doubted 
on that point. In other words, we are asked to understand the content of 
the Maciz pericope in the light of the Ghamidiyya pericope, or, 
conversely, to understand the content of the Ghamidiyya pericope in the 
light of the Ma'iz pericope. Either way, the result is the same. For 
the single, non-legally binding confession of the Ghamidiyya -i.e., 
tahhirni (Mu.C.1.B.-a-) - is no less legally binding than the four-fold, 
non-legally binding, confession of Ma'iz - i.e., tahhirni (Mu.C.1.A. - 
1.7) — Similarly, the Ghamidiyya!s explicit confession to adultery 
(Mu.C.1.B. -a/e) is no more legally binding than Mafiz's unequivocal 
acknowledgement of having committed adultery (Mu.C.1.A. 7-8). 
Juridically, Ma'iz's simple demands to be purified (to be precise, four 
times) are no different than the similar request made by the Ghamidiyya
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(to be precise, only once). In both cases, what counts in the 
determination of susceptibility to the fradd punishment is the explicit 
confession to adultery. The function of both pericopes is to validate 
the legality of a single confession. In short, the juxtaposition of two 
different, but not unrelated stories under a single authority - Abu 
Burayda - appears to me as a highly technical attempt to treat the two 
incidents as being bound to an identical legal decision on the grounds 
that the two incidents, from a juridical point of view, are not 
dissimilar.
It is worth noting here that Muslim is the first Classical author
of the so-called Six Canons to transmit the analogically parallel of the
story of Maciz, as well as to incorporate the guarantor and the sponsor
13in the story of the Ghamidiyya. My hypothesis that the juxtaposition 
of the two stories is a deliberate attempt to interpret the preceding 
pericope in the light of the succeeding story becomes clearer in the 
following version of the Ghamidiyya, which is also juxtaposed, but for an 
opposite implication, with a different version of Maciz.
Mu.C.II.A.
On the authority of rAbd Allah b. Burayda from his father:
1. Ma*iz b. Malik of the Aslam: (tribe) went to the Prophet and
said: "I have wronged myself by having committed adultery
and I want you to purify me.” (galamtu nafsi wa zanaytu fa 
tahhirni).
2. But the Prophet turned him away.
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3. On the following day, he went to the Prophet and said: 
"Prophet of God, I have committed adultery."
4. But he turned him away again (fa raddahu al-thaniya).
5. The Prophet then sent for his family inquiring: "Is there 
anything wrong with his brain? Do you suspect that he is 
suffering from anything?"
6. He is absolutely sane! We believe that he is one of the 
pious people among us", they replied (ma na^lamuhu ilia 
wafiyy al-aql, min galibina fj ma nura).
7. On the third day, the man went to the Prophet. But the 
Prophet sent for his family again.
8. They replied that he was all right.
9. On the fourth occasion, the Prophet dug a ditch for him and 
then gave his orders to stone him to death. Thus, he was 
stoned to death.
Mu.C.II.B
a- Then the Ghamidiyya woman came to him and said: "0 Prophet
of God, I have committed adultery, so purify me."
a/b- But the Prophet turned her away (wa annahu raddaha),
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a/c- She came back on the following day and said: "Why did you
turn me away? Perhaps you have turned me away as you did 
with Maciz. By God, I am pregnant!"
a/d- Missing.
a/e- Missing (but inserted in -a/c-).
a/f Missing.
a/g Missing,
b- The Prophet said: "In that case, go away so that you may 
deliver your baby" (imma la fadhhabi hatta tadacl).
b/d- After the delivery she went to the Prophet with a child 
wrapped in a rag and said: "Here I am, and here is the child
to whom I have given birth."
c- The Prophet said: "Go away so that you may suckle him and
then wean him."
c/d- Missing,
d- When she finished weaning him, she went to the Prophet with 
the child, who was holding a piece of bread in his hand, and 
said: "Here he is. I have weaned him and he eats food now."
e- The Prophet entrusted the child to one of the Muslims and 
then gave his orders to dig a ditch for her, up to her chest.
93
f- Then he ordered people to stone her to death.
g- Khalid b. al-Walid went forward and flung a stone at her head
which spurted blood on to his face. As a result, he cursed 
her.
h- The Prophet heard his curse to her. Thereupon he said: 
’’Calm yourself Khalid. By the One in whose Hands rests my 
soul, she has made such a repentance that even if a tax- 
collector (sahib maks) were so to repent, he would have been 
forgiven!”
i- He then gave his orders for the funeral prayer and she was
buried.
Mu.Hudud.C.5.H.23
COMMENT
Again, a modified version of Maciz stands as a framework for the 
modified story of the Ghamidiyya. The flow and congruity of the story 
are very much improved. The narrative technique is excellent. There is 
a striking balance of direct and indirect discourse; the actual 
conversation is recorded in direct discourse. All components are 
supplied with very useful details in the form of verisimilitude, -a-has 
now, for instance, been extended to include both the confession to 
adultery and the request for purification (cf. Ma.C.I -a-). Conversely, 
-a/b- has been shortened to do away with the advice to ask God’s 
forgiveness. As a result, -a/b- now depends on -a-.
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Element -a/c- clarifies that the woman made her second appearance 
on the following day. At the same time, it includes: "I am pregnant"
(Mu.C.I.B -a/e-) "Naturally", -a/d-, a/e- and -a/g- are missing. Thus, 
as much as we can see -a/b- depending on -a-, we can also see -a/c- 
depending on -a/b-.
The omission of -b/c- necessitates the reconstruction of -b/d-, 
and in turn exhibits its dependence upon -b-. But -c/d- is missing, 
probably due to the omission of -b/c-. Element -c- depends on -b/d-, in 
turn, depends on -c-. Similarly, each subsequent stage is dependent on 
the immediately preceding element.
In other words, element -a- contains an explicit confession to 
adultery. Element -a/b- demonstrates that the woman was turned away 
(confession number one). On the following day, she turns up again, first 
to protest at having been turned away, and secondly to reinforce her 
confession for she is pregnant (confession number two). Muhammad 
advises her to come back after the delivery of the child; for if she is 
truly pregnant then the delivery of the child would be the most 
conclusive evidence. This she does, carrying the newly-born child with 
her and making a point of providing a statement that the baby is hers 
(confession number three, with a nice verisimilitude). But again 
Muhammad advises her to go away, this time to nurse the child. She does, 
only to return some time later carrying the child who is already taking 
solid food, a piece of bread in his hand, and saying: "Here he is, I have 
weaned him and he eats food now". (confession number four, again with 
another verisimilitude). This time Muhammad does not send her away. 
Rather he seeks a guardian for the child, and then has the woman stoned 
to death. Thus, whoever is responsible for the pericope seems to be 
telling us that as a result of four successive confessions to having
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conceived illegally by means of adultery, each confession occurring on a 
different occasion (presumably months apart), the Ghamidiyya woman was 
stoned to death after the delivery of her child. Prior to that, M£*iz b. 
Malik of the Aslami tribe was stoned to death as a result of confessing 
four times on different days to having committed adultery. The story, 
however, does not end there. Additional accounts of what happened during 
and after the infliction of the SP have been provided. I will return to 
these later. Here I would like first to deal with a structural problem.
In element -b- Muhammad is made to utter a couplet sentence: imma
la fadhhabi fratta tadaci. Arabic lexicographers say that part 1 of the
couplet is a compound construction of dui and raa plus la, and that in has
14been assimilated with ma; hence it is written as imma. The 
construction then becomes a conditional proposition and hence it is 
deciphered as: If you do not do that then do this, or do this at least.
Nawawi (a Shafi€ite scholar, and one of the early commentators of 
Muslim’s Compendium, d.676) went even further to provide an 
appropriately detailed explication of the couplet:
If you refuse to protect yourself and repent to God 
and retreat from your word, then go away so that you 
may give birth to your child and be stoned to death 
after that. ^
It is worth recalling here that such a construction and interpretation 
would render the pericope favourable to the validity of a single 
confession. Granted that the phrase is an original component of element 
-b-, Nawawi’s interpretation is not only hyperbolic - takalluf - but also 
the context and structure of the pericope do not warrant such an 
interpretation.
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The woman comes forward the next day to protest at having been 
turned away. She points out that her case is different from that of 
Maciz and hence she should not be treated like him. She is pregnant. 
There is no reason to doubt her sanity, for if she was telling a lie for 
the "joy" of being killed, her pregnancy would prove that she had 
committed adultery. Muhammad accepts her protest and advises her to go 
away until the delivery of the claimed child. In this case, the most 
probable interpretation would be: "If that is the case, then there is no
similarity between your case and that of Maeiz. Go away and come back 
after the delivery of the child". The dissimilarity In this sense 
resides in the doubt cast on Ma*iz's sanity.
Nawawi's interpretation could hardly be expected to be otherwise, 
due to his Shaficite leanings. Yet, it is highly probable that part -1- 
of the couplet is in fact a deliberately tendentious corruption of the 
original construction or a later interpolation in order to render the 
arguments for the necessity of four-fold confession, perpetrated by the 
pericope, as void. Admittedly, the former, which I would be hesitant to 
accept, is more hypothetical than the latter. Nevertheless, it is not 
impossible.
The character of Arabic script makes this highly possible. Let us 
consider the following mode of expression:
meaning: as for now/in such a case/in that case, etc.
Taking into consideration the kind of protest provided by the woman in 
the pericope, this mode would not only be both linguistically and 
semantically appropriate, but would also appear to be a logical response 
to the objection raised by the culprit. The woman refuses to be treated
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like Ma* iz who was turned away on several occasions. She makes the point 
that she is pregnant. A logical response would be: In that case... or,
As for now...., etc., denoting acceptance of a claim which would be 
substantiated with tangible evidence, i.e., her pregnancy. Assuming 
that this was the original phrase, its meaning will be: "In that case,
go away so that you may deliver your baby11. But Arabic script makes this 
phrase extremely vulnerable to a modification which could change the 
whole meaning. It involves the omission of alif and nun of al-an and the 
retention of _la, and hence amma al-^an would appear as*mma la. To change 
the vowel of a into i is even easier. Thus, amma al-*an would read: imma 
la.
In fact, I was not surprised at all to discover some time later Ibn
Hazm (d.456) quoting Muslim^ version in his own work (al-Mufralla) where
16the phrase in question reads: amma al-*an... It is unlikely that
Ibn Hazm would change imma la to amma al-*an. What is interesting is
that Ibn Hazm is most certainly quoting the fradith in question from al-
 ^- 17Qalanisifs recension, which was commonly used in North Africa, while
the published gafrib, the vulgate, is the recension of Ibn Sufyan 
18
(d.308), commonly known in the East. Thus, it seems to me that the
19phrase is definitely a later corruption of the original form.
Let us now concentrate on the rest of the pericope. As we have 
seen, element -e- tells us what happened before the infliction of the SP. 
The culprit was put into a ditch, deep enough to reach her chest, and was 
then stoned to death. We may call this a mode of the SP. Elements g-i
tell us what happened during and after the infliction of the SP. We see
- POone of the lapidators, Khalid b. al-Walid, cursing the sinful woman
because some of her blood had splashed on to his face. Consequently, we
see Muhammad rebuking Khalid for such a remark, on the one hand, and
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praising the. sinless woman on the other. Similarly, we see Muhammad
providing a parable for the last point. That is, even the tax-collector
would have been forgiven had he repented to God in the same way that the
Ghamidiyya had done. The parable itself reveals that to hold such a post
in Islam is sinful. To demonstrate that the punished culprit has
regained her religious status, Muhammad offers his highly valued prayer
over her dead body. We may refer to this issue as the restoration of
religious status of the punished culprit, or tawbat al-mahdud. In short,
two more issues, which are missing in the earlier version of Muslim, are
exhibited in this version: the mode of the SP and the restoration of the
religious status of the punished culprit. The former is juridical, and
it was a point of disagreement among the Pr. FP jurists. The latter,
however, which was prior to the former, is dogmatic and was a controversy
21primarily raised by the early Khawarij. who pushed their moral
strictness to the point of refusing the title of believer to anyone who
had committed a mortal sin, such as zina, and regarding such a person as
a murtadd (apostate). The doctrine came to be known as the murtakib al-
22
kabira - grave/mortal sin.
The doctrine, which expresses a deep moral concern of the Khawarij
in general, was extended even further by a sub-sect of the Khawarij - the 
23Azariqa. For them, the murtakib al-kabira not only becomes a murtadd,
but also can never re-enter the faith (al-iman) and should be killed for
24his apostasy, along with his wives and children. This was too much 
25for the Sunnis. While they accept that zina is a kabira (grave sin)
they do not accept the idea of considering an adulterer or adulteress as
26an apostate, nor do they accept the Azariqa’s extremism as lawful.
For that would entail the creation of a community of saints, which is
impossible. To the Sunnis the only grave sinner who becomes a murtadd is
27someone who abandons Islam, but even then he will not be put to death
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unless he refuses to re-enter the Islamic faith. A wide range of
fradith literature presenting the Sunni’s position came into existence. 
One of the best examples is the following hadith:
Shaf i* I said: We were informed by Sufyan b. eUyayna from Ibn
Shihab from Abi Idris on the authority of*Ubada b. al-Samit,
who said: ’’Once we were in a ’meeting’ (majlis) with the
Prophet of God. He said: ’Pledge allegiance to me that you
will never associate God with anything else’. And he
29
recited to them the Verse. ’He who keeps his vows, his 
reward is from God, and he who happens to commit a crime and 
thus is punished for it, the punishment is his atonement. 
And he who happens to commit a crime but is then protected by 
God (is not discovered), his fate is in the hands of God. If 
He wishes to forgive him, He will forgive him, and if He 
wishes to punish him, He will punish him’ Shafiei said: 
’’I have never heard a better and clearer hadith with respect 
k° ^he hudud (fixed penalties) than this one”.
Thus, it seems to me, the content of g-i in the Story of the 
Ghamidiyya belongs to the same literature dealing with the murtakib al- 
kabira with specific reference to zina. In other words, it is a Sunni 
reply to the Khawarij/Azariqa.
Similarly, the sinfully repulsive nature of the tax-collector (the 
gabib maks) was expressed In a number of independent badiths put into the 
mouth of the Prophet as early as the time of Ibn Hanbal. At that time, 
two Prophetical badlths came into existence:
_j UJ' (j 01
’’Verily, the tax-collector belongs to the Hellfire.”
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3?"The tax-collector will never enter into Paradise."
By the time of Ibn Maja (d.275), another Prophetical hadith had appeared:
--Lc, (j  ^elk_* t
"He who is apologized to by his brother (a Muslim) but 
accepts not his excuse will bear the sin similar to that of 
the tax-collector."
Ja.Adab. C.23.H.1.33
Whether or not these hadiths represent the social or economic realities 
of the third century hijri, or whether or not the badiths of tawbat al- 
mahdud are a reaction to the murtakib al-kabira controversy, these 
issues are less important for our studies than the fact that none of 
these traditions has been transmitted by Malik, either as independent 
Prophetical traditions, or as part of other traditions such as the story 
of the Ghamidiyya and that of Maciz. One may go even further and point 
out that even Malik’s contemporary traditionists, such as Abu Dawud al-
— o h  _ opr
Tayalisi (d.20^ 4)° and San*anl (d.213), do not appear to have known
these traditions, in any form, as Prophetical sayings. Yet, both the
36Muwafrfra*and the Mudawwana tell us clearly that Malik was fully aware 
of the problem.
Under the Book of Judicial Decisions (Kitab al Aqdiya), first quoting
37Sulaiman b. Yasar (a Medinian scholar, d.110) then Ibn Shihab (d.12*0
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and finally pointing to the common practice in Medina concerning tawbat 
al-mafrdud (the repentance of the punished culprit), Malik concludes by 
saying: "This is the best of what I have heard".
Muwatta :Aq(3iya.C.3.H. 1
Thus, it seems reasonable to suggest that the content of g-i must 
have come from the literature dealing with the murtakib al-kablra 
controversy, and that the gahib maks image must have been borrowed from 
those independent traditions of the same period. This will take us back 
to the second topic, which I have called the mode of the SP.
This issue, as I have pointed out, was a matter of disagreement
between the early Iraqis and their contemporary Hijazis. The former held
that it is desirable that a culprit for the SP be put in a ditch in order
to minimize the pain(i) and, furthermore, it is more suitable for a woman
so that she may be protected from the possibility of uncovering her
38
private parts to the public. Similarly, they held that the Imam could
perform prayers over the punished culprit, for he (the culprit) had been 
39purified. As we can see, the argument is based on,and derived from,a 
practical consideration.
The Hijazis, on the other hand, argued that there is no Sunna to
substantiate either point. They totally rejected the idea of digging a
ditch on the grounds that not only is no Sunna available for such action,
iJObut also there is a Sunna which totally contradicts that notion. They 
refer to the story of the Jewish couple in which Ibn *Umar was reported 
to have remarked: "I saw a Jew leaning over the Jewess protecting her
from the stones". Malik comments: "It is unlikely that the Jew would be
able, even if he wanted, to lean over the Jewess if they were in a
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ditch". Similarly they rejected the idea that the Imam can perform
42the prayer. No particular reason was given for this view, but it
would appear that the Hij&zis must have thought that his abstention would
certainly serve on the one hand, as a lesson for the would-be criminal
and, on the other hand, as a public condemnation of such a crime, and at
the same time as a public warning that those who are going to be
43convicted for such a crime would be treated in the same manner. In
other words, the rejection of the Imam*s prayer is meant to serve as a
deterrent. Thus, the hadith in question favours the Iraqis’ attitudes on
both points: digging a ditch and the prayer of the Imam. This in itself
should enforce my argument that the pericope in question was primarily
circulated to support the early Iraqis’ position. It was developed and
juxtaposed with a version of Maeiz to show that not only it is necessary
to confess four times, but it is also necessary to confess on different
occasions. Similarly, the combination of these two foadiths is meant to
show that the issue of digging a ditch for the culprit, male or female,
is attested in the Sunna of the Prophet, and that there is no harm in the
Imam performing a funeral prayer, for the Prophet had done so for both
4 4
Maciz and the Ghamidiyya.
Now, if these issues were part of the original story, an 
explanation for their omission in Ma.C.I and Mu.C.I.B. must be provided. 
Personally, I have none for the simple reason that Malik, as we have
seen, decided against these issues on the grounds that there was no Sunna
to support either claim. Yet he has transmitted both versions: a version 
of the AslamI (Ma'iz) and a version of the pregnant woman (the 
Ghamidiyya), In neither version does the mode of the SP or the 
"restoration" of the religious status of the culprit figure as part of 
the ftadith. What we are witnessing here is not a retelling some time 
later of historical details suppressed in the early versions, but a
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realization of ancient problems which had . not been solved
satisfactorily. The inclusion of these issues in the last juxtaposed
versions demonstrates, on the one hand, later attempts to support early
Hanafite juridical attitudes and, on the other hand, the Hanafite
contribution to the Sunni position with respect to the murtakib al-
kabira, specifically zina. Consequently, the inclusion of tawbat al-
mafrdud in the first juxtaposed versions demonstrates a later Malikite
contribution to the controversy of the murtakib al-kabira, while the
lack of the mode of SP there, supports my suggestion that these two
versions have been combined in favour of the validity of a single 
45
confession. By contrast, the last juxtaposed versions are in favour
of the necessity of the four-fold confession and, in addition, that the
confessions must be pronounced on different occasions. Someone,
46somewhere - presumably the student of Muslim who presented the
vulgate to us - had corrupted a particular phrase to make the last pair
of pericopes favour the single confession. Both juxtaposed versions,
however, show that the story of the Ghamidiyya was developed out of or in 
reaction to the story of the legendary Maeiz. Muslim, however, 
incorporated both pairs under the chapter of confession for adultery.
If we are to believe later Muslim commentators, the author (that
47is, Muslim) seems to favour the implication of the second pair. This 
should lead us to our third and final source, Tirmidhi. But one might be 
surprised to learn that Tirmidhi does not transmit the story of the 
Ghamidiyya. Instead, he transmits a different story whose culprit, 
though described as a pregnant woman, is, nevertheless, identified as 
the Juhaniyya. The story of the culprit is the subject of our next 
chapter. Before that, however, I would like to suggest a terminus ante 
quern for the story of the Ghamidiyya.
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The earliest place where we do find a story in which the culprit is
identified as the Ghamidiyya is in the Kharaj of Abu Yusuf (d.182).
There the pericope is transmitted, but without the isnad, for the mode of 
48the SP,
Thus, the story of the Ghamidiyya was known to Abu Yusuf though not
in great detail as we have it now. However, we are not sure whether or
not the Ghamidiyya of Abu Yusuf was pregnant, or even that she was
Muslim’s Ghamidiyya. Nevertheless, we are sure that she confessed to
adultery, that she was stoned to death in a ditch, and that the Prophet
49offered his prayer over her corpse.
In contrast, the story of Malik (d.179), does not reveal the 
identity of his culprit. We know nothing about her, other than that she 
was a pregnant woman. Nevertheless, Malik transmits his pericope with an 
isnad despite the fact that his isnad is incomplete, ending with Ibn Abl 
Mulayka. But the existence of this story in the Muwatta’ poses a 
problem.
Though Shafi^i does discuss those issues behind the pericope,
nowhere in his works - neither the Risala nor the Umm - does he quote
this hadith. Shaybani (d.189) however, transmits the pericope of Malik
> 50in his own recension of the Muwatta .
In the absence of additional information from various recensions
and different manuscripts of the Muwatta* contrary to the vulgate and 
Shaybani’s recension, we can assume that at least by 180 AH, the story of 
the Ghamidiyya was probably known both in Iraq and in Medina. However, 
it is difficult to discover the possible inter-influence between these 
regional stories. Nevertheless, this does not alter my supposition that
105
the story of the Ghamidiyya was developed out of and in reaction to the 
story of the Aslami - the legendary Ma'iz.
One final point ought to be made. In all these versions of the 
story of the Ghamidiyya, nowhere do we find the mentioning of the ifrsan 
or the lack of it as the criterion for the SP. On the contrary, the 
mentioning of the waliyy does raise some genuine questions with respect 
to the social or marital status of the culprit.
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SYNOPSIS (C)
The main issue behind the Story of the Ghamidiyya is the stage at which 
she was stoned to death. Five different stages have been claimed by 
different versions. The following chart is meant to show at which stage 
the culprit was stoned to death according to a particular version.
a- Confession -> SP (i.e. no mentioning of being pregnant)
Han, vol.*1,p.437* San, Hudud: H. 13347 (vol.7 p.325)
b- a + giving birth to the child — > SP
Han, vol.5, p.42-3; cf.vol.1.p.89. gan. Hudud: H.13345 
Mu. Hududi C.5.H.22.
Daraq. Hudud: H.39
Bay, Hudud: C.5,H.6; C.16,H.3; C.20,H.1.
Shaw, Hudud: H.1.
Bagh. Hudud: P.44
a- + b- + c- + weaning the c h i l d S P
Han, vol.5,p.348
Mu. Hudud: C.5,H.23
Daw. Hudud: C.25,H.3 (4442)
Dari. Hudud: 17 
Daraq. Hudud: H.134
Bay. Hudud: C.5, H.6 
Hak. Hudud: H.58,59 
Bagh. Hudud: p.45
107
a- + b- + o- -f d- + putting the child into custody — >  SP
Hak. Hudud: H.57 and 60 
Bay. Hudud: C.12.H.2, C 
cf. Jah. Diyat: C.36,H.
like j(- but omit stage 
Ma. Hudud: C.1.H.5 
Mu. Hudud: C.5.H.22.
.20, H.2 
1
CHAPTER IV
(D) THE STORY OF THE JUHANIYYA
The background of this story is similar to that of the Ghamidiyya. 
It is about a woman who goes to Muhammad and confesses to adultery, 
substantiating her confession with a claim to be pregnant. Muljammad 
calls her guardian and asks him to look after her until she gives birth 
to the child, and then to bring her back to him. The guardian does as he 
is asked, whereupon Muhammad gives orders to have her stoned to death.
The culprit is identified as a woman of the Juha^ *va_' tribe. 
However, there is a long and old-established dispute as to whether or not 
the Juhagttj£-:. is the same woman who, in other hadiths, is identified as 
the Ghamidiyya. I will deal with this issue later. I here simply want 
to say that since the following hadiths identify the guilty party as a 
woman of the Juha^ iwtT., I have decided to call this chapter, The Story of 
the Juhaniyya.
Now, for reasons unknown the story does not appear either in the 
Muwafrta*, or in Bukhari's work, the Jamif . The only pericope in the 
Muwatta* which could be considered a crude version of the Juhaniyya, is 
the Story of the Pregnant Woman. But as we have seen, this story could 
also be considered a primitive version of the Ghamidiyya. For this 
reason, I will again base my analysis of the Story of the Juhaniyya on 
Malik’s version, which I have used as the basis for the Story of the 
Ghamidiyya. Consequently, for the time being at least, I will assume 
that the Story of the Ghamidiyya has never existed, for whether or not 
Malik’s is in fact the ’’crude” early version of the Ghamidiyya or the
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Juhaniyya, or even both, is only one among several problems to be dealt 
with at a later stage. But for the moment, Malik's version could be used 
for the basis of our analysis. Having said that, we have to face our 
second problem concerning the absence of the Juhaniyya1s story in 
Bukhari. However, for the reason I have given earlier in replacing 
Bukhari with Muslim, I will start with Muslim's version, bearing in mind 
that Malik's version is the basis of my analysis.
Mu.D.I.
On the authority offImran b. al-Husayn:
a- A woman of the Juhayna, who was pregnant as a result of
adultery, went to the Prophet and said:
"0 Prophet of God, I have transgressed, (agabtu fraddan) So 
punish me."
e
b- The Prophet summoned her waliyy and said to him:
"Look after her with kindness and bring her to me after the 
delivery of the child." He did.
c- Missing.
d- Missing.
e- Missing.
f- (CF. above: He did)
g- So the Prophet gave his orders to tie her up in her own
clothes, and then gave orders to stone her to death, and she
was stoned to death.
h- Then the Prophet offered his prayer over her dead body.
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i- rUmar said to him: "Your are offering your prayer for a
person who had committed adultery!"
j- The Prophet replied: "She has made such a repentance that if
it were to be divided among seventy people of Medina it would
be enough for them. Have you found any repentance better
than this, that she had sacrificed her life for Allah?"
jMU. Hudu.C.5H.24
COMMENT
The pericope is historical in form, but legal in substance. 
Structurally, it has fewer components than those of Malik. However, this 
pericope contains new details and new elements which are missing in 
Malik's version. Stylistically, the pericope has been told both in 
direct and indirect discourse. The setting is identical, or at least 
recognizable, but the units are either edited out, expanded, or new ones 
have been introduced. Nevertheless, it still establishes, though not 
without striking modifications, three juridical points: (a) the
validity of confession, unmistakably clarified as a single confession; 
(b) the specification of time for the hadd punishment - for a pregnant 
woman - clearly demonstrated as having taken place - almost immediately - 
after the delivery of the child: and (c) the legality of the SP. But, as 
can be seen, it does not end there. It goes on to introduce more 
juridical and moral points. These are: (d) the legality of tying up the
culprit, i.e., the mode of the SP, and (e) prophetical example in 
offering his prayer over the punished culprit, i.e., the restoration of 
the religious status of the punished culprit. Nevertheless, we know 
nothing about her marital status.
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Element -a- identifies the culprit as a woman of the Juhayna 
1
tribe. Furthermore, it clarifies that the adultery and its subsequent
result, i.e., unlawful pregnancy, were part of the information provided
2
by the tradent concerning the culprit. Her only confession, which is
not explicit from a legal point of view, is: "asabtu haddan fa aqimhu 
3% layya1’. Juridically, this kind of confession is not enough. Its 
legal accountability, as a confession to adultery, becomes clear only 
after familiarizing oneself with identical cases. Thus the tradent felt 
obliged to provide the necessary information so that we may not be left 
wondering about the nature of the crime. Consequently, we are told 
indirectly that the pregnancy was obvious to those who were present at
5
the incident.
Element -b- reveals not only that possibility, but also shows how 
Muhammad responded. He did not communicate with the culprit, but called 
for her waliyy, into who^ e hands the culprit was entrusted. Elements -c- 
to -e- are understandably missing. We need not be told about the custody 
of the child; the waliyy should have been responsible for it. However, 
we are being made aware that we do need to know about what had happened 
before'and after the SP. She was tied up before being stoned to death, 
element -g-. The Prophet prayed for her after her death, element -h-. 
*Umar protested, element -i-. But Muhammad justified his action, element 
-j-. The pericope is constructed in a somewhat cumbersome fashion, 
bearing remarkable traces of a familiar episode.
To begin with, it is taken for granted that the ’’audience" knows 
about both the culprit and the implication of her implicit confession. 
The summoning of the waliyy explains the omission of three elements, but 
complicates not only the possibility of the pericope being identical to 
the story of the Ghamidiyya, but also puts the status of the culprit in
 ^ this last point with which I shall deal first.
The terra could linquistically mean: master/proprietor/possessor/
7
owner/relative/patron/guardian/sponsor, etc., etc. Legally, the term is 
always confined to the legal guardian or trustee. In the cases of minors 
and first-time marriages, the waliyy is usually understood to be a close 
male relative: the father, grandfather - both from the paternal side -or
g
germane brother, etc. In other cases, such as our case, a close male
relative is not an exclusive right. It could simply mean a master, in
which case, as I said, the status of the culprit is in question.
Traditionally, the problem would be solved by means of looking at the
kind of punishment contained in the pericope. Since the culprit was
stoned to death, she must have been a free woman, and in addition to that
g
she must have been a widow or a divorcee. In other words, the waliyy
here is a male relative. To postulate otherwise is to abolish the
10 ~  validity of the SP. My tentative assessment is that, if Shafici knew
Malik’s pericope, which is doubtful, then this point, among other things
could be the reason for not mentioning or alluding to the pericope.
Similarly, the summoning of the waliyy and the application of the SP
almost immediately after the delivery of the child lead us to understand
that the Ghamidiyya is not the Juhaniyya. Furthermore, the replacement
of the protester, Khalid in the Ghamidiyya by*Umar in the Juhaniyya, and
the employment of a different image, "gahib maks” in the Ghamidiyya and
"seventy people of Medina" in the Juhaniyya, make it almost certain that
11the culprits of these two stories are different. Nevertheless, Malik’s 
story could still be thought of as the basis of both stories. In short, 
the pericope can be fairly termed a unit, but it Is not easy to 
understand its unitary form without being familiar with a similar story. 
In other words, our knowledge of Malik’s version, or a similar account, 
is taken for granted. It is worth noting that the pericope has been 
incorporated immediately after the last juxtaposed version of the 
Ghamidiyya and under the same rubric. This will take us to our third and 
final source, Tirmidhi.
9 1 1 O
Tir.D.I.
On the authority of*Iraran b. al-Husayn:
a- A woman of Juhayna confessed to adultery before the Prophet,
and said, "I am pregnant".
b- Same as Mu.D.I.b.
c- Missing.
d- Missing.
e- Missing.
f- Same.
g- Same.
h- Same.
i- cUmar said to him: "You have stoned her and now you are
offering your prayer for her!"
j- Same.
Tirmidhi says: "This hadith is sound and genuine."
Tir.Hudud.C.9H.
COMMENT
What has been said for Mu.D.I. is equally true for this pericope. 
However, there are a few points to be noted. Element -a-is an 
improvement on the previous version. There the pregnancy was part of the
information provided by the tradent. Here, it is part of the actual
confession uttered by the culprit. In both versions, however, the 
tradent is the same. Thus, in this pericope, -b- now depends directly on
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-a- as much as -c- depends on -b-. The protest ofeUmar in would probably 
reveal that Tir.D.I.e. is an improvement on Mu.D.I.e was about offering a 
prayer for an adulteress, but Tir.D.I.e is about the imposition of the SP 
on a person, and then offering a prayer. Admittedly, there is little 
difference, but a close examination Mu.D.I.e. cUmar’s protest in 
Muslim’s version reveals his concern about the status of the punished 
culprit, while in Tirmidhi*s version his concern is more about 
Muhammad’s action than the status of the punished culprit. In other 
words, Muslim’s version is connected directly with the problem of the 
restoration of the religious status of the punished culprit, while 
Tirmidhi's version is much less concerned with that issue than with the 
question of the executor of the law filling two contradictory roles, the 
role of the executor and that of the ’’priest’’. Thus the problem here is 
no longer about the restoration of the religious status, but about 
whether the Imam can perform the funeral prayer for the punished culprit, 
or not. It seems to me that these improvements show that Tirmidhi’s 
version is later than Muslim’s. I have yet to suggest the terminus ante 
quern for the story of the Juhaniyya. Before that, however, I would like 
to deal with the question of whether the Juhaniyya is the Ghamidiyya, or 
not.
If one inclines to agree with much later traditionists, such as 
11Ibn Hajar (d.975) in so far as treating the JuhaniyyaTs pericope as a
separate and independent incident, one could say that provided one is
familiar with a similar story, the pericope, as it is, is a unity. But a
reason for its later circulation in the hadith works must be provided. I
have none to offer. On the other hand, if one tends to incline to the
early traditionists - those who transmitted and preserved the pericope - 
-  -  12such as Abu Dawud - that the pericope describes the same incident 
reported by Malik as the Story of the Pregnant Woman, but which later
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came to be known as the Story of the Ghamidiyya, then the pericope before
us is certainly a composite. I would be inclined to favour the latter
for one simple reason. Whether these stories are separate incidents or
not, it is not easy to understnad fully the unitary nature of the one
without being familiar with the other, as much as it is not easy to
understand the juridical implications of the Ghamidiyyafs story without
being aware of the Story of Ma*iz, In other words, the contents of these
two episodes appear to have been formulated in reaction to or in favour
of the content of the Maeiz story. Unlike the story of the Ghamidiyya,
which was almost certainly produced by different people at different 
13times, the Story of the Juhaniyya was undoubtedly produced by a single
person as a reaction to the four-fold confession exhibited in the Story
of Maeiz. Consequently, the Story of the Ghamidiyya was produced as a
counter-reaction to the validity of a singly confession. Both
stories, however, owe their existence/emergence to the Story of Maciz.
Nevertheless, the crude version of Malik was the prime basis for their
15forms. The early traditionists, due to their personal and individual
inclinations to either doctrine of Confession to Adultery, regarded the
two stories as an account of a single incident. The traditionists were
less concerned with the internal inconsistencies than with the external
16means for authenticating the text. Later traditionists, however, had
to regard these accounts as historical information concerning two
separate incidents which involve two different culprits. Yet, the
contents of these two stories make it almost impossible to draw any
logical conclusion that they are referring to a single, let alone
17separate, incident/s. Furthermore, even when one looks at these
pericopes and regards them as separate and independent incidents, one
can easily discern tendentious elements for juridical interests, and 
sometimes more conflicting accounts for a supposedly single historical
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event. To repeat what I have said, Malik's crude version is certainly
the basis of these two stories, irrespective of their contradictions and
inconsistencies. All of them, however, have one thing in common. They
tell us that a woman was stoned to death as a result of her confession to
18adultery before the Prophet. This is the basic unit of the two
stories, including the crude account of Malik. But the Juhaniyya’s story
seems to antedate the Ghamidiyya’s.
TERMINUS ANTS QUEM
In the previous chapter, I suggested that the death of Abu Yusuf 
(189) could be taken as a terminus ante quern for the Story of the 
Ghamidiyya, I also pointed out there that Abu Yusuf had no isnad for his 
version of the Ghamidiyya, nor had' he any details about the story other 
than that T,A woman called the Ghamidiyya confessed to adultery before the 
Prophet and that the Prophet stoned her to death in a ditch”. That date 
still stands. I have yet to suggest the terminus ante quern for Malik’s 
version. Before that, however, I would like to suggest the terminus ante
quern for the Story of the Juhaniyya.
The Story of the Juhaniyya appears also in the Kharaj of Abu Yusuf
transmitted directly from Abban al-c Attar (a Basran tradent, d.
1Qca.165) going back to *Imran b. al-Husayn '. The same man, that is 
Abban, is the common link in all later versions of the Story of the 
Juhaniyya. So we can fairly assume that the year 165 is perhaps the 
terminus ante quen for the Story of the Juhaniyya. I may even go so far
as to say that this Basran tradent is most probably responsible for the
20 - story of the Juhaniyya. What about Malik's version? Malik, whose isnad
is totally different from all later isnads, be it of the Story of the
Ghamidiyya or of the Juhaniyya, transmits his version directly from
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Yacqub b. Zaid b. Talha (a Medinian tradent, who is reported to have
-  21died during the reign of al-Mansur, d.158). His isnad, however, is
22incomplete, stopping at Ibn Abi Mulayka. Thus, Malik’s version could 
perhaps be dated at around 155 A.H,
It is worth recalling here that in Chapter II I suggested the year
142 A.H. - the death of Malik's immediate transmitter, Yahya b.
Sa'id al-An§ari -as the terminus ante quen for the Story of theAslami 
23(Ma'iz) and that the Story of Maeiz in general was developed out of a
oh
crude pericope transmitted by Malik directly from Ibn Shihab (d.124-). 
All those dates still stand.
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SYNOPSIS (D)
a- Confession SP
San. H.13347 (p.325) 
Jah. Hudud! C.9.H.3*
b- a- + giving birth to the child —4 SP
gan. H. 13348 (p.325)
Han, vol.4, p.429; vol.5, p.348 
Mu. Hudud: 5,H.11.
Daw, Hudud: C.25, H.1.
Jah. HuicJl; 3, 3
Nas. JanePiz: C.64, H.1.
Dari. Hudud: 17 
Tir. Hudud: C.9, H.1.
Shaw. Hudud; C.3, H.2.
Daraq. Hudud: H.68, 69, 70.
Bay. Hudud: C.9.H.1; C.15, H.2.
c- a- + b- + suckling the child —fr SP
Daraq. Hudud: H.144.
CHAPTER V
(E) THE STORY OF THE HIRED-HAND; THE CASIF
The story concerns a quarrel between two anonymous persons members 
of whose respective families are reported to have been involved in 
adultery/fornication. For the sake of clarity, I shall temporarily 
refer to the antagonists as Mr X and Mr Y, We do not know much about 
them, nor about the story itself, except that the son of Mr X was 
employed by Mr Y as a house "boy1 (casif), and he fornicated with Mrs. Y. 
Hence Mr X and Mr Y are trying to settle their problem privately by 
coming to a mutual agreement. Mr X offers Mr Y a hundred sheep and a 
slave girl, possibly as compensation for ignominy caused by his son to 
the family of Mr Y, or as a "ransom" to save his son from the death 
penalty which Mr Y has told him is the punishment for the crime. Mr Y 
accepts the offer, and the problem is settled. Later, however, Mr X 
discovers that he has■been deceived by Mr Y who has simply tricked him 
into the agreement: His son is not to be killed, rather he is to be
flogged 100 lashes, then banished for a year. Realizing that the life of 
his son will not be taken after all, Mr X demands the restoration of his 
settlement, but Mr Y refuses to return it. They quarrel. Mr Y, who is 
absolutely certain of the validity of their agreement, presumably 
because it was concluded by mutual consent, goes to Muhammad to seek his 
judgement, insisting on being judged in accordance with the Kitab Allah. 
His rival, equally confident of his right to the return of his property, 
upholds Mr Y* s insistence on being judged in accordance with the Book of 
God. Accordingly, Muhammad fulfils their wishes.
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Juridically, the story has come to be associated with the validity 
of a single confession for adultery as opposed to the four-fold 
confession which, as we have seen, is associated with the Story of Maciz. 
I have chosen to call it "The Story of the *AsIfT which, according to 
Malik, means the "hired hand".
Ma.E.1.
On the authority of - Zuhri from - Abu Huraira and Zayd b. Khalid 
al-Juhani:
a- Two men, quarelling between themselves, brought their case
to Muhammad.
One of them saidi "0 Prophet of God, judge between us in 
accordance with the Kitab Allah!" The other one, who was 
better informed, said: "Yes, indeed, Prophet of God. Judge 
between us in accordance with the Kitab Allah, and allow me 
to speak first!"
"Speak up!" the Prophet replied.
b- The man said: "My son was casif to this man. He fornicated
with his wife. The man told me that my son would be stoned 
to death! So, I ransomed him for 100 sheep and a slave girl 
of mine. Then, I asked the learned men about this. They 
told me that my son would only be flogged 100 lashes and 
banished for a year, and that the stoning penalty would be 
inflicted upon the wife!"
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c- The Prophet said: "By the One in Whose Hands rests my soul, I
will judge between you in accordance with the Kitab Allah."
d- Your sheep and the slave girl should be returned to you."
e- He flogged his son 100 lashes and had him banished for a
year.
f- He then ordered Unays of Aslam (tribe) to go to the wife of
the other man and if she confessed, he should stone her to 
death. She did and he stoned her to death.
g- Malik said: "al-asif" means: the hired-hand.
Ma. Hudud. C.1.H.4 (of. Bu. Hudud: 38.H.1;
Ayman. C.3.H.5)
COMMENT:
The pericope is certainly legal referring to a historical 
incident. In it, two issues of a legal nature are exhibited: (1) Invalid 
transaction or illegal possession, and (2) the punishment/s for zina. I 
will call them Topic 1 and Topic 2. At first sight, the latter might 
appear to be an indispensable complement to the former, at least in this 
particular incident. However, the congruity of the pericope and its 
subject matter appear to dictate either the interpolation of the latter 
or vice versa, or the amalgamation of two separate traditions into a 
single pericope. This is clear not only from its structure, but also 
from the phrase "Kitab Allah", contained in elements -a- and -c-. I will
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return to these two points later; here I would like first to analyse the
perioope.
Element -a- is an introduction to -b-, which contains the central
issue of the pericope: illegal possession. Element -c- is the response
to -a-, while -d- is the result of -b~ and, at the same time, the
fulfilment of -a-. Element -e- deals with the secondary topic: the
punishment/s for zina exhibited in -b-. There we saw a man accusing his
own son of "fornication" and at the same time slandering his adversary’s
wife for adultery in front of the Prophet. Juridically, the man would
have been required to substantiate his "allegation" with four witnesses,
otherwise he would be liable to 80 lashes for unproved accusations
(Q.24:M, cf. Q.24:6 & 23). Nevertheless, elements e-f contain no
information for qadhf - the law of false accusation . On the contrary,
element -f- exhibits a somewhat peculiar law: pursuing a criminal
2against God/religion. . In it, one juridical point has clearly been 
demonstrated. The interrogated woman had confessed to adultery. Thus 
she was stoned to death. Her partner, nevertheless, was only flogged 100 
lashes and banished for a year (element -e~). Nothing, however, has been 
said concerning him, i.e., whether or not he had admitted guilt, nor was 
anything said about his social or marital status. Element -g- is a gloss 
of' casif. It could signify either the oddity of the word in question or 
the novelty of the pericope itself, or most probably both. As it stands, 
the pericope is a composite. Two issues of a legal nature, which could 
possibly but not necessarily be connected, have been awkwardly combined 
into a single pericope whose structural frame and congruent form reject 
that arrangement.
To begin with, the pericope, as we can observe, has been reported 
in direct discourse throughout - save for elements -e- and -f-, which
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deal with Topic 2, This might indicate the interweaving of two different 
traditions, or the augmentation of one topic upon the other. Admittedly, 
we must not be too ready to see different "sources" whenever the 
narrative structure fails to meet our literary standards; for most of the 
hadith narrators were evidently unconcerned with aesthetic 
considerations. Nevertheless, when such a "literary trait" occurs 
between two different topics in one given story, together with other 
clues for the amalgamation or augmentation, the lack of a single origin 
cannot be ruled out. There are strong reasons to believe that the 
pericope might possibly have ended at element -d-: "Your sheep and the
slave girl should be returned to you."
Nothing more is needed to solve the central dispute which was whether 
the concluded agreement should be kept or nullified. Neither of the two 
parties was convinced that his rival was in the right. That that is so 
is clear from the fact that it was the employer who brought the dispute 
to Muhammad and invited him to be arbitrator, applying justice in 
accordance with the Kitab Allah. This demonstrates his total confidence 
that he was right and that the agreement concluded on mutual consent must 
be kept. His rival, Mr X, who was equally convinced that he was right, 
supported the "arrogance" of his antagonist, for his insistence on being 
judged in accordance with the Kitab Allah.
Now, the Kitab Allah, which means literally "The Book of God", 
could be interpreted generally as Scripture, in which case the Qur*an is 
of the highest priority. It is unlikely that the two Muslims would bring 
their dispute to Muhammad and ask him to judge between them in accordance 
with the Torah. In other words, the demand of the disputing parties to 
be judged in accordance with the Kitab Allah is the appeal to Quranic
124
justice. What remains here for us to decide is the issue of the dispute 
which can be fairly depicted from within the pericope itself.
As we have seen the dispute was brought to Muhammad by the employer 
and it was he who demanded justice in accordance with the Kit£b Allah.
Similarly, we saw the father of the ^sif supporting his rival's
"arrogance". This demonstrates that each party was totally convinced 
that the other was wrong. The employer was convinced that he had the 
right to keep Mr X's property on the ground of adoption of contract, 
while the father of the casif argued for the nullification of the 
agreement on the basis of actio rei vindicatio.
This dispute centres on Topic 1. In this case, the most obvious
references for the Kitab Allah would be the following two Quranic
4verses:
And eat not up your property among yourselves in vanity, nor 
seek by it to gain the hearing of the judges that you may 
knowingly devour a portion of the property of others 
wrongfully.
(Q.2:188)
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0 you who believe! Squander not your wealth among youselves
in vanity, except it be a trade by mutual consent
(0.4:29)
The employer was presumably arguing on the basis of the latter text, 
while the father of the fasif, who ostensibly knew that text but also a 
more appropriate one, backed up the demand of his rival on the basis of 
Q.2:188. Hence, the two men demanded to be judged in accordance with the 
Kitab Allah. Their wishes were fulfilled; the case was decided in 
favour of the father.
The pericope must have ended with element -d-. Elements -e-f-have 
been added later either as an augmentation from whoever was responsible, 
whom we might have a chance to identify, or as an excerpt from a 
different pericope. The two units were then amalgamated to form a single 
pericope. This was achieved through a simple but clever device.
The transmitter described Mr X as being the more learned of the
elaboration, is undoubtedly a reference to the Tlrightful,t punishment/s 
for zina. It serves two functions: Firstly, it provides a link between
Topic 1 - elements a-d- and Topic 2 - elements -e- and -f- - and at the 
same time, it transforms completely the issue of the case from that of 
Topic 1 to that of Topic 2. In other words, the punishment for zina 
becomes a predominent issue of the pericope. Consequently, if the case 
is confined to the issue of Topic 2, then Q.2:188 and 4:29 are no longer 
relevant; for the involvement of either topic, as the central issue of 
the dispute, will entail the irrelevance of the other for the Kitab 
Allah. Furthermore, interpreting the case as an instance of Topic 2
The compliment, which is a deliberately conscious
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requires that we identify the reference of the Kitab Allah on the one 
hand and, within that reference, locate the specific text appropriate to 
the case, on the other.
However, since we have not yet analysed the remaining versions 
from our two sources, the result of which might help to shed more light 
on the whole problem, I propose to postpone the discussion of this 
intricate exercise until later. Before analysing these texts, a few more 
remarks may be useful.
Despite all the complications, the pericope came to be primarily
associated with the validity of a single confession for adultery (as
opposed to the four-fold confession, which is generally associated with
the story of Ma'iz) and, at the same time, with the legality of the SP
for the non-virgin culprits and the flogging plus banishing for a year
for the virgin culprits. Malik has opted for both (i.e., single
confession and the two punishments for zina - adultery and
"fornication"). For our assessment, the former will most probably imply
that the story of the hired-hand is posterior to, or - to be frank - a
reaction to, the legendary Ma*iz, while the latter may tacitly reveal a
reaction to the powerful arguments of the anti-SP party. Finally,
judging from the intricate and carefully designed structure of the
5
pericope, its construction is due most probably to a single jurist. 
Bu.E.1.
On the authority of (Sufyan . . . Zuhri . . .) Abu Huraira and'Zayd 
b. Khalid al-Juhani:
a- While we were sitting with the Prophet, a man stood up 
and said:
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"I beseech you in God’s name to judge between us in 
accordance with (none but) the Kitab Allah!”
His rival, who was better informed than himself, stood 
up and said: ”Yes, indeed, Prophet of God! judge
between us in accordance with the Kitab Allah, and 
allow me to speak first!”
’’Speak up!" the Prophet replied.
The man said: "My son was *asif to this man, and
fornicated with his wife, so I ransomed him for 100 
sheep and a servant (khadim). Then, I asked the 
learned men about this, who told me that my son should 
be flogged 100 lashes and banished for a year, and 
that the wife should be stoned to death!”
Same.
Same, (but replacing ’’slave girl” with ’’servant”).
Your son should be flogged 100 lashes and banished for 
a year.
0 Unays! Go to the wife of this man and if she 
confesses, stone her to death!" She did and he stoned 
her to death.
Missing.
1 said to Sufyan: ’’Did he not say: ’They informed me
that my son should be stoned to death?’ Sufyan 
replied: "I have some doubt about that; it originates
probably from Zuhri. That is why I sometimes include 
it (in the hadith) and sometimes omit it."
Bu. Hudud. C.30»H.1.
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COMMENT
The setting is different from that of Malik. Here, a
verisimilitude has been provided to give the impression of an eye witness
account: "While we were sitting with the Prophet . . . "  Again, the
invocation is stylistically different:
- underlying both the sense of
"antiquity" and originality. The narration is in direct disclosure
throughout, enforcing the originality on the one hand and correlating a-
d and -e- & -f~on the other, as a single congruent pericope. Element -g-
is naturally missing. This might give the impression that either the
gloss had become commonly known or that the "audience" of Bu.E.1 had no
7difficulty in understanding the word. Similarly, element -h- exhibits 
the existence of at least one early version. Either supposition would 
probably imply the priority of Malik’s version.
Now, as we have noted, element -h- was part of element -b- in
Malik's version. There, it was the employer who had informed the father
of the *asif about the SP for his son. Here the statement is missing in -
b-. The audience, who were already familiar with the story, queried the
* 8
narrator - Sufyan b. *Uyayna (d. 198) - about this important statement,
which, as far as the audience was concerned, was given by anonymous 
informers. Sufyan, in all "honesty", gave his reason for not including 
it in the pericope. He suspects Zuhri as being responsible for its 
deliberate inclusion, or to say the least he is not sure about its
9
originality. Either of the two leads into a series of fundamental 
consequences. In the first place, it implies that Sufyan had he<i.rd 
jtstVcapQ. . Granted it is the former,
the omission of the statement from the pericope, which would not have 
been included in the form of addendum had it not been the fact that his
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audience knew about it, will imply that Sufyan exercised complete
freedom to choose what might or might not be part of the original text of 
10the pericope. A similar conclusion will reveal itself if we are to 
understand that Sufyan did not in fact receive the pericope directly from 
Zuhri. Both will in turn lead to a more general conclusion: namely, not 
all which is alleged to have been said was said, nor, conversely, was all 
that had been said reported. On the contrary, what is alleged to have 
been said is what has been thought or desired to have been said.
It remains to note that Bukhari had employed this specific version 
for the validity of the single confession. In so doing, it must be 
observed, he is of an opinion similar to that of Malik or the Medinians 
in general, as opposed to the opinion of Abu Hanifa or the Iraqis in 
general.
My argument is that the phenomenon of the so-called "multiple"
isnads does not, in my opinion, testify to the authority of the so-called
common teacher - in this case Zuhri - nor does it provide terminus ante
quern for the pericope, in this case the death of Zuhri -124 A.H.
Rather, it is more likely to provide terminus a quo - a date after which
the story was probably available. In other words, the generation of
Sufyan and Malik (d.179) and other "immediate transmitters" from Zuhri
11is more likely to be responsible for the pericope.
It seems to me that Zuhri - if his name must be included - must 
have heard the pericope as two separate units ascribed to those two 
different companions: Abu Huraira and Zayd b. Khalid. He then took the
liberty of amalgamating the two units and making them a single pericope. 
Later transmitters, however, decided what to include in or exclude from 
Zuhri's account.
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Bu. E -11 *
On the authority of (Ibn Abi Dhi'b - Zuhri) Abu Huraira and Zayd b. 
Khalid al-Juhani:
a- A beduin man went to the Prophet, who was sitting, and said
to him:
"0 Prophet of God. Judge in accordance with the Kitab 
Allah!"
His rival stood up and said: "He is right, judge for him in
accordance with the Kitab Allah!
b- My son was *asif to this man, and fornicated with his wife.
They informed me that my son would be stoned to deathj so I
ransomed him for two hundred goats and a slave girl. Then I
asked the learned men, who claimed (za* amu) that my son
should only be flogged 100 lashes and banished for a year."
c- Same.
d- Same, as Ma.E.1. -d-.
e- Same as Bu.E.1. -e-.
f- And Unays, go to the woman of this man and stone her to
death." Unays went and stoned her to death.
g- No corresponding element,
h- No corresponding element.
Bu.Hudud.C.34.H.1 (cf.Bu.gulfr.C.5.H.1)
COMMENT
Like Bu.E.1, the pericope is related in direct discourse. The 
setting, however, is slightly different. While the verisimilitude is
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still preserved, the employer is described as a bedouin, implying
crudeness and lack of good manners and proper "education”. Trivial as
this may seem, the implications have been used by later commentators of
the pericope, such as Ibn Hajar, to explain why, in most versions, the
transmitter describes the father of the casif as being the more learned
of the two. In contrast, his rival is characterised as a cultured man.
His modesty, particularly in this version, is clear from the way he 
12employs za^mu, ascribing the alleged "rightful" information to the
ahl al-ilm. It must be noted that such interpretations will not only rule
out the possibility of referring to Q.2:29 and subsequently to Q.2:188,
but will also help to transform "smoothly" the central issue of the
dispute from that of Topic 1 to that of Topic 2. The father’s
willingness to be judged in accordance with the Kitab Allah, in this
case, will be purely ironic, for he must have known that the rightful
13punishment/s would certainly figure in the Kitab Allah.
Nevertheless, the pericope is structurally similar to Bu.E.1. The 
death threat, however, is contained in element -b-. In this case, 
element -h- will naturally be otiose. The reasons for omitting -g-, 
which I have suggested in Bu.E.1, will equally be applicable here.
Now as I have pointed out on several occasions, the pericope has 
been primarily associated with the validity of a single confession for 
adultery. Here, the proviso which bears that notion is missing. Unays, 
in element -f-, is simply ordered to go to the wife of the employer and 
stone her to death - which he does. The question is why this fundamental 
component is missing. There are two possibilities: Either it was part
of the pericope but has been omitted, or it was not originally part of 
the pericope but was added. To say that it was part of the pericope but 
was omitted is unacceptable for several reasons. The zina punishment can
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only be applied after conviction which takes place through one of three
14ways: confession, proved accusation or illegal pregnancy.
The latter is obviously inapplicable to our case. Confession, as we
have seen, Is missing. We are left therefore with accusation. Yet,
juridically, the accusation is incomplete. In such a case, the plaintiff
would be required to back up his accusation with three more witnesses;
otherwise he would be liable to 80 lashes for false accusation. Again,
this is missing. A naive way of getting out of this difficulty would be
to say that the incident took place before the establishment of qadhf
15laws, i.e., the revelation of the Q.24,4. But how then would one
explain the inclusion of a single confession in other versions? An even
more naive way would be to say that the component was so common that its
omission in this version would cause no problem, i.e., it would be
understood to have been part ofd the pericope. This, it must be noted,
16is the explanation offered by later commentators. It Is
unacceptable. The implication of the component under discussion came to
be the basic instrument for rejecting the demand of four-fold
confession. Its omission would certainly cast doubt on its
authenticity. Indeed, Sarakhsi (d. 456) raised a similar objection
17concerning the authenticity of the pericope in general. My argument
is that the component was not part of the original construction, nor was
the construction of the pericope designed primarily to support the
validity of a single confession. The involvement of the single
confession, in my opinion, is posterior to the original function of the
pericope, i.e., the validity of Flogging plus Banishment on the one hand
18and the Stoning Penalty on the other. Whether these distinctive
punishments were applied simultaneously or not is a problem to be
resolved later. Here I want to point out that it appears then that 
either Bu.E.II is earlier than Ma.E.I or, if not, that the component, "If
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she confessed, he should stone her to death,1' which exhibits the validity 
of a single confession to adultery, was interpolated by Malik in his 
version from Zuhri. Later supporters of that doctrine not only confirmed 
the component but, moreover, rendered it in direct speech attributed to 
the Prophet. Whether Bu.E.I is earlier or later than both Ma.E.I and
Bu.E.II, it is worth noting that Bukhari’ immediate transmitter for
* 19Bu.E.II, Asim b. Ali (Iraqi tradent, d.211) relates his version from
20Ibn Abi Dhi’b (Medinian tradent, d.159). In other words, either Ibn
Abi Dhi? b transmitted this version from Zuhri without the confession
component, or the component was omitted by cAsim in order to refute the
validity of single confession.
Bukhari employs this particular pericope for "the legality of
Z\
Flogging plus a year’s Banishment for virgins." This function, it seems
was the original reason for this composite pericope. In other words
whoever was first responsible for the augmentation of unit 2, and hence
transforming the central issue to that of adultery, must have done so in
order to establish the fiqh fradd: Flogging plus Banishment for virgins,
22and Flogging plus SP for non-virgins. The involvement of single
confession was a secondary step. Both juridical issues, however, are 
treated in unit 2, which is a later augmentation of unit 1.
Not surprisingly, Bukhari also incorporates this very version in
the Book of gulfr, i.e. Settlement, under a rubric which deals with
23Unaccepted Settlements, i.e. Illegal Settlement. This, it must be 
noted, is the main issue of unit 1 (elements a-d).
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Bu.E.III
On the authority of Layth . . . Zuhri-) A. Huraira and Zayd b.
Khalid:
a- A bedouin man went to the Prophet and said: "I beseech you
in the name of God to judge for me in accordance with none 
but the Kitab Allah!” His rival, who was more well informed, 
stood up and said: "Yes, indeed. Judge between us in
accordance with the Kitab Allah, and allow me to speak 
first!"
"Speak up!" the Prophet said to him.
b~ "My son was *asif to this man, and fornicated with his wife.
I was told (ukhbirtu) that my son would be stoned to death. 
So, I ransomed him for 100 sheep and a slave girl. Then I 
asked the learned men who informed me that my son should only 
be flogged 100 lashes and banished for a year, and that it is
the wife who would be stoned to death.
c- Same.
d- Same.
e- Same as Bu.E.I and II. (direct disclosure)
f- Same as Bu.E.I (direct disclosure and add:) So, the Prophet
gave his orders to stone her to death and she was stoned to 
death.
g- No corresponding element.
h- No corresponding element.
Bu.Shurut.C.9.H.I. (of.Wakala.C.13.H.1)
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COMMENT
Apart from Bu.E.III which I have indicated was also incorporated 
verbatim in the Book of Sulfr, this is the first version to be 
incorporated into a section other than the Book of Hudud. Its setting is 
a mixture of Bu.E.II and Bu.E.I in that order; beginning with the 
characterisation of the employer followed by the old form of invocation. 
Most of the elements are fairly similar, reported in direct discourse. 
But the first informers, i.e., those who told thecasif's father about the 
death penalty for his son, have now been referred to even more vaguely: 
ukhbirtu. Similarly, element -f- has been extended to reaffirm the 
Prophetical orders. Element -g- again is missing, but -h- has been 
incorporated in its "proper" place in -b-. The version is definitely 
later than those which we have analysed so far. Bukhari adduces the 
pericope in two different places for different functions: Once in the
Book of Stipulations —  for the Invalid Stipulations —  and once in the 
Book of Deputyship - al-Wakala - for the hudud.
Bu.E.IV
On the authority of (Salih . . . Zuhri . . .) A. Huraira and Zayd b. 
Khalid al-Juhani:
a- While we were sitting with the Prophet, a beduin man stood up 
and said:
*0 Prophet of God, judge for me in accordance with the Kitab 
Allah!*
His adversary stood up and said: THe is right, 0 Prophet of 
God, judge for him in accordance with the Kitab Allah, and 
allow me (to speak first!)
’Speak up’, the Prophet said to him.
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b- He said: 'My son was casif to this man - asif means a
hired-hand - and fornicated with his wife. They told me that 
my son should be stoned to death. So, I ransomed him for 100 
sheep and a slave girl. Then I asked the learned men, who 
told me that it is the wife who should be stoned to death, 
and that my son should only be flogged 100 lashes and 
banished for a year.'
c- Same.
d- As for the slave girl and the sheep; they should be
returned.
e- As for your son; he should be flogged 100 lashes and banished
for a year.
f- And as for you Unais, (to a man of Aslam tribe) Go to the
wife of this man. If she confesses, stone her to death.' He 
did, and she confessed, thus he stoned her to death!
g- Missing (but cf. -b- above)
h- No corresponding element.
Bu. Akhbar al- Ahad C.I.H.13
COMMENT
The setting is a conglomeration of earlier materials accommodating 
that of Bu.E.I, II and II, as well as Ma.E.I. The complement, however, 
as in Bu.E.II — the earliest version —  is missing. 'Asif is a glossed 
as : "the hired-hand", making direct contact with or borrowing from 
Ma,E.I.-g-. Similarly, -h- is included in -b-. Like its predecessors, 
with the exclusion of Ma.E.I, the pericope has been reported in direct 
discourse. Two things, however, are worth being noted. First, each of
137
Muhammad’s decisions is introduced by amma, thus underlining two things:
24sequence and subjectivity. It shows that Muhammad not only dealt
first with what was supposed to have been the original dispute brought
forward by the employer, but also dealt with other juridical matters far 
more important than the case of the employer. In other words, the issue
of Topic I has been neatly, and in an orderly manner, linked with the
issue of Topic 2, and hence the pericope appears to be unitary. As such, 
the pericope would have been more suitably incorporated into the hudud 
section. Whether or not Bukhari possessed this version before the
compilation of the hudud material is not clear. It is, however, not
impossible that the latter was probably the case. On any account, there
is a good reason for Bukhari to incorporate this particular version in
- - 25the ahad section, i.e., the Validity of an Isolated Report. And this
is the second point which merits our attention. As it can be noted,
Unays, for the first time, has been identified as: ”a man of Aslam
tribe.” The brackets, supplied by the transmitter, underline the fact
that there was but a single "representative.” The pericope is definitely
later than the previous versions.
To sum up Bu.E.II, it seems to me, is the earliest of all Bukhari’s
versions. Its form belongs either to'Asim b. *Ali or Ibn Abi Dhi'b. If
the latter is the case then Bu.E.II is earlier than Ma.E.I. If the
former is the case, and I incline to this view, then Ma.E.I is earlier.
The component of confession belongs probably to Malik. cAsim, in this
case, had deliberately omitted that particular component to refute
Malik’s version. The ascription of this version to Ibn Abi Dhl* b - a
- 26highly regarded Medinian transmitter of Zuhri - is a technical device 
to refute Malik’s component. This will take us to our third and final 
source, Tirmidhi.
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Tir.E.I
On the authority of (Sufyan . . . Zuhri . . .) Abu Huraira and Zayd 
b. Khalid:
a- While they were sitting with the Prophet, two men quarreling 
among themselves came to him. One of them stood up and said: 
’I beseech you in God’s name to judge between us in 
accordance with the Kitab Allah.”
His adversary, who was better informed than himself, stood 
up and said: ’Yes, indeed, Prophet of God, and judge between
us in accordance with the Kitab Allah, and allow me to speak 
first!’
’Speak up!1 the Prophet replied.
b- The man said: ”My son was *asif to this man, and fornicated
with his wife. So they told me that me son should be stoned 
to death. I ransomed him my son from him this man for 
TOO sheep and a servant.
Then I met some learned men who claimed (za*<mu) that my son 
should only be flogged 100 lashes and banished for a year, 
and that the wife should be stoned to death.”
c- Same (Bu.E.I)
d- Same (Bu.E.I)
e- Same (Bu.E.1)
f- Same (Bud.E.1)
g- Missing (Bu.E.1)
Tir. fludud. C8.H.1
Tirmidhi says: This fradith is sound and genuine.
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COMMENT
What has been said for Bu.E.I is equally true for this version.
However, Sufyan exhibits a more haggadic form than in the Bu.E.1. He
also ascribes the information about the SP to the anonymous learned men
27by using a very modest term: za*amu (they claimed, alleged etc.).
Apart from that nothing is needed to be said concerning the pericope. 
Tirmidhi, however, employs this version for stoning to death the non­
virgins: Bab ma ja* fl al-rajmcala al-thayyib.
Now, as I have said earlier, the predominance of topic 2 —  SP —  
will require the irrelevance of topic 1 for the Kitab Allah. 
Consequently, the involvement of the Kitab Allah for topic 2 will require 
the identification of the Kitab Allah, on the one hand, and the location 
of the specific text, on the other.
There are four alternative interpretations for Kitab Allah. It 
could be a reference to Scripture, or not. In the former case, the 
reference could be to either the Torah or the Qur> an. In the latter
case, reference would be to either God’s decision or the Prophetical
c 28Sunna.
However, as I have said earlier, it is unlikely to be a reference
to the Torah. Although it is not impossible that two Muslims might bring
their dispute to Muhammad and ask to be judged in accordance with the
29Kitab Allah, i.e., the Torah (cf. JC), it is highly improbable. To
begin with, the antagonists are not described as Muslims. Secondly, we
have seen that the Story of the Jewish couple was the first incident in
which Muhammad was allegedly involved in the application of the SP for 
30adultery. There we saw that the source of the SP was the Stoning
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Verse (SV), so it is not impossible that the person behind the perioope
wants us to believe that two people later went to Muhammad and asked him
to judge them in accordance with the Kitab Allah. In such a case, the
father of the‘Asif would probably have been informed of the appropriate
punishment for his son. The person who added unit 2 is likely to have
had the Torah in mind. But as I have said earlier, the Story of the ‘Asif
deals primarily with Topic 1. Furthermore, the Story of the Jewish
couple makes no mention of either Flogging or Banishment. We can
therefore, dismiss the possibility of the Torah being the ultimate
referent. This leads us to the second proposition, the Qur*an. When we
check the Qur* an, however, we find mention of no punishment other than 
31Flogging. Where then are we to find the reference? Some later
scholars, proposed that the relevant passage was once, in fact, a Quranic
32
verse which was later - for some unknown reason - withdrawn. This was
presented as an instance of abrogating the text but retaining the 
33ruling. The relevant passage was identified as: al-Shaikh wa
al-shaikha idha zanaya farjumuhuma al-battata jaz^an bima kasaba
c . 34
nakalan min Allah wa Allcth Azizun flakim. This, as we shall see, was 
originally Umar’s maxim, which he did not dare include in the Book of God 
for fear that someone would accuse him of adding something to the Book of 
God - something which had not originally been included. Those who 
borrowed the maxim, presumably under pressure from the anti-SP Party, 
had only to add something to make the maxim Quranic. In fact, the last 
sentence which reads: jaza>an bima kasaba . . .  is an excerpt from
Q.5:38 which reads:
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As for the thief, both male and female, cut off their hands as 
a ’'reward'1 for their deeds, an examplary punishment from 
God, God is Mighty, Wise.
Thus, we hardly need to point out that a particular Quranic verse has 
been excerpted and attached toeUmar's maxim to make it a complete Quranic 
verse. This leads us to consideration of the remaining alternatives.
Let us assume that the reference there is to the Sunna of the
Prophet. In this case, the reference could be to any one of the
preceding Stories, including the Story of the Jewish couple or Maciz.
Or, to put it more vaguely, it would be a reference to a well-known
incident in which Muhammad is known to have given a similar decision.
But, as we have seen, in not one of those stories was Flogging plus
Banishment discussed or even implied. So, if the Kitab Allah is a
reference to one of those stories it must be a reference to a pericope
which does mention Flogging and Banishment as part of the punishment.
The only story which does mention this kind of penalty is the Story of
cUbada. (see below chap. VII) But, as I will show later, the Story of
<TJbada was the last pericope to appear. In contrast, the Story of the
cAsif was transmitted by Malik, who knew nothing about the Story of
cUbada. Once again, we dismiss the story of cUbada as being the
reference. We would reach an almost similar conclusion, were we to
assume that the Kit5b Allah is a reference to God’s decision. For the
understanding of God’s decisions necessitates going back to Muhammad —
the Prophet. Nevertheless, this assumption is the one most favoured by
Muslim scholars, today as well as in the past, and as far as they are
35concerned the problem has been settled. For me, however, not one of 
the references is substantiated by the composition of the hadith 
material. The Kitab Allah refers instead tocUmar’s maxim, the maxim
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which was later considered to have been in the Qur^an. In other words, 
the amalgamation of the Unit 1 - which was an independant pericope whose 
"Kitab Allah” was a reference to Q.2:188 and 4:29 - and the Unit 2 - 
which was presumably also an independent tradition - was concluded after 
the circulation of jfche Story of'Umar - which was produced by a jurist, 
presumably Zuhri himself (d.124) in support of the legality of the SP.
Mentioning that nSP is a just claim in the Kitab Allah” in the 
Story of* Umar provided the ideal justification for the adoption of Unit 1 
and the subsequent addition of Unit 2, hence for transforming the central 
topic from that of illegal possession of property to that of the hadd 
punishment for adultery and fornication. Still later, the component of a 
single confession was added. This last addition was made by one of the 
succeeding generation to Zuhri, possibly Malik, Hence we arrive at the 
Story of*Umar, which is the subject of the following chapter.
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SYNOPSIS (E)
The following chart is meant to demonstrate those who transmitted Unit 1 
and 2 as one pericope and those who transmitted Unit 2 as a separate 
perieope.
Unit 1 and 2
Ma. gudud; C.1, H.4.
San. H.13309-10
Han, vol.4, p.p. 115 and 116
Bu. Sulfr; C.5, H.1; Ahkami C.39, H.1; Ahad: C.1, H.13;
Shurut? C.9, H.1; Ayman: C.3, H.5; fludud: C.30, H.1;
C.34, H.1; C.38, H.1; and C.46, H.1.
MH• Budud; C.5, H.12.
Daw. Hudud: C.25, H.6 (4445, vol.4, p.591)
Jah. Hududt C.7, H.1.
Tir. Hudud; C.8, H.1.
Nas. Qudat: C.21, H.1 and 2.
Par, ffudud: C.12 and C.19
Bay. Hudud; C.4, H.1 and 4; C.5, H.2 and 2; C.10, H.4; C.13, H.2
and C.15, H.1.
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Unit 2 alone
Han, vol.2, p.453
Bu. Shahadat: C.8, H.2.
Hudud: C.32, H.1 and 2.
Wakala: C.13, H.1.
Bay. Hudud: C.13, H.4 and 5.
Bagh. Magabih, Hudud, vol.2, p.44.
Shaw. Budud: C.1, H.2.
of. Bu. Ahad: C.1, H.12 (where Bukhari transmits Unit 1 alone)
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CHAPTER VI
(F) THE STORY OF CUMAR
Our next pericope concerns a general statement made by cUmar b. 
Khattab, the second Caliph of the Muslim community, regarding the SP.
The pericope is primarily concerned with the origin and the source 
of the SP for zina and hence with its legality as a purely Islamic 
punishment. At the same time, it lays down the legal procedures by which 
the culprits of zina can be convicted.
The story itself has come down to us in various forms: sometimes
as a general statement and sometimes, as a public speech given on a 
particular occasion and for a particular reason/s. Similarly, the 
source of the SP is sometimes claimed to be the Stoning Verse (SV), 
sometimes Prophetical practice (the Surma). At other times, it is 
claimed to derive from God's decision or from both the SV and the Surma. 
Irrespective of the ultimate source, all these accounts are attributed 
to cUmar, and hence I have chosen to call it: the Story of *Umar. It
appears as follows in our three sources, beginning with Malik:
Ma.F.I.
On the authority of Ibn'Abbas:
I have heard cUmar b. Khattab saying:
"The Stoning Penalty is a just claim in the Book of God for 
(those) who fornicated - men and women, who have attained
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the status of ihsan - when there is proof, or pregnancy, or 
confession."
Ma. Hudud. C.1.H.8.
COMMENT
This is the first pericope which is neither prophetical nor 
historical. It is simply an important statement ascribed to*Umar, the 
second Caliph of the Prophet. Within it, two important issues are 
apparent: the attestation of the SP, claimed to be present in the Book
of God fsic], and the declaration of the Code of Conviction. That the 
former is "dogmatic" is not only detectable from its polemic tone, but is 
also well established in both literary and historical works. The latter, 
that is the declaration of the Code of Conviction, is juridical. As 
such, the pericope could perhaps be described as legislative in 
structure and form, but dogmatic in theme. Legislative because, while it 
is not based on the locus probans principle, it still deals with legal 
procedures. It contains three topics closely related in terms of both 
order and importance. The source of the SP is clearly claimed to be 
"revelation". Similarly, the pericope identifies the convict and, 
finally, lays down the Act of Conviction, or the Code of Conviction. 
Structurally, the pericope is concise and exact; the three topics are 
neatly juxtaposed to form a cohesive unit.
One point ought to be noted. The tradent Ibn cAbbas, appears as an 
eye-witness of the report. The pericope leaves no doubt whatsoever that 
Ibn *Abbas had heard the report personally from cUmar. ^
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Taken at face value, the language of this pericope appears to be
simple and straightforward. However, when one looks into the
discussions of the three topics, from the point of view of both their
polemical and historical relevance to the pericope, there emerges a
2
different picture. What is to be understood by the "Book of God"? What
3
is/are the meaning/s of ifogan? How, when, or even which of the grounds
ij
for conviction is applicable? To attempt to answer these questions
without the summation of other versions of the same pericope would be
simply to render a conjectural reading. In other words, a sound
assessment of the simplicity or complexity of the language of the
pericope can be achieved only after examination and analysis of other
versions. I also draw attention to the pertinent chapters in the 
5
ikhtilaf section.
Now, before undertaking examination of the other versions, I would 
like to make some minor observations. Stylistically, the pericope is 
fashioned in highly technical legal parlance which would have been much 
less familiar to cUmar and his associates than to the jurists proper, who 
flourished from the second century of the Hijra reaching their peak 
during the last days of Shafiei. The unitary nature of the pericope also 
suggests that it was formulated later than is normally assumed, and for 
juridical reasons.
Now, Malik has another pericope, which is also known as the story 
of cUmar.
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Ma.F.II
On the authority of Ibn Musayyib:
a- As rUmar b. Khattab left Mina, he halted for a rest at thet I 7
Abtah valley and piled up a heap of pebbles on the ground, 
threw his cloak/robe onto it and lay down on his back. He 
then stretched his hands up towards the sky and said: ”0
Lord! I have aged and my strength has diminished, and my
subjects have dispersed. So, let me die as neither 
negligent or prodigal’1. Then he proceeded to Medina where 
he delivered a public speech saying:
b« ”0 people! Several traditional practices (al-sunan) have
been enjoined upon you and many obligations (al-fara*i(j) 
have been ordained to youj thus you have been left on the 
clear road (in no uncertainty) unless you go astray with the 
people to the left or to the right.”
c- He then clapped one of his hands against the other and said:
d- "Beware lest you destroy yourselves go astray in respect
of the Stoning Verse on the account of a person who says: 
•We do not find two penalties in the Book of God’, for the 
Prophet has stoned and so have we.
e- By the One in Whose hands lies my soul, if it were not that
people would say: *Umar has added something in the Book of
God’, I would have written it:
’The Shaikh and the Shaikha: stone them outright’, for we
have recited it!”
f- Ibn Musayyib said: "No sooner had the month of Dhul-qafda
passed then fcUmar was assassinated, may God rest his soul!"
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f.a- Yahya said: "I heard Malik saying: . ’al-Shaikh wa
al-Shaikha means: non-virgin men and women, stone them
outright.1
Ma. Hudud.C.I.H.40
COMMENT
This perioope deals with one issue only: the source of the Stoning
Penalty. The issue is dogmatic. Historical in both form and structure, 
the pericope is presented as a narrative which opens with a completely 
unrelated setting. In no way is element -b- dependent for its contextual 
reading on element -a-, which compromises an entirely separate unit or an 
introduction to a different story. A narrative embellishment is 
provided by element -c-, whose main function is presumably to express 
eUmar’s concern over a matter with which he has been preoccupied for some 
time, waiting only for an appropriate opportunity to express it 
publicly. Element -c-, then, serves as a link between -b- and -d-, 
without which link these two elements would lose their cohesive quality. 
Element -e-, in turn, depends on -d-, although - strangely enough - one 
component of -e- contradicts part of -d-: " .... for we have recited
it", in -e- is not at all in harmony with "We do not find two penalties 
in the Book of God" of element -d-. But I will return to this issue 
later.
Element -f- compromises a personal contribution from Ibn Musayyib, 
the aim of which is to provide a terminus ante quem for the pericope. 
Similarly, -f.a- does not really form a coherent part of the perioope, 
but merely serves as a gloss. **Umar’s words suggest that age is the 
criterion for susceptibility to the SP. Malik, however, points to 
marital status as the criterion. He employs, not the mufrsan and mufrgana 
terminology, but rather the terms of thayyib and thayyiba to interpret 
the shaikh and shaikha. ^
Ibn Musayyib, the tradent, does not give the impression that he
c 7personally received or heard the pericope from Umar. He seems merely 
to be giving an account of a story ascribed to*Umar. Whatever the case, 
it is almost certain that the story was related primarily for the 
implication of elements -d- and -e-, while element -f- serves as terminus 
ante quem, the establishment of the date prior to which the pericope was 
uttered.
As stated above, element -a- remains unrelated to the rest of the 
pericope. Neither does it improve the pericope as a whole, nor does it 
explain any point within it. In fact, there is very little, if any, 
justification for its inclusion. The only possible reasons for its 
inclusion are probably the indication that eUmar’s speech was delivered 
publicly in Medina, the home of Muhammad’s Companions and his Sunna, and 
the use of the ’’pebbles” as a symbolic reference to the stones which are 
the means of carrying out the SP.
Element -b- provides the real introduction to the main body of the 
pericope. It reminds the audience that they are subject to two types of 
laws - laws which have been imposed through custom: sunan, and laws
which have been ordained upon them: fara*id. Both constitute
obligations. Element -b- also exhibits why these laws have been enacted. 
However, the construction is somewhat cumbersome. The sentence which 
reads: " .... i!15 an taflillu ..." presents a problem. "Laws have been
imposed upon you and that you have been left in no uncertainty unless you 
go astray ...."(!) It is unlikely. It does not follow the argument; 
what has been clearly set out could not lead people astray. The most 
likely construction is ..... *ala an la taflillu bil-n&s yaminan wa
g
shimalan .... - "Verily, so that you may not go astray with people,
left or right”. Ibn cAbdulbarr, who transmits Yahya’s version from
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Malik, presents the sentence as follows: cala an tadillu .... "...so
9
that you may go astray", which, in fact, adds insult to injury.
Shafi^i, a contemporary of Shaybani, and another prominent student of
Malik, completely ignores this awkward construction, just as he
10completely omits element -a-. Whoever is right, YahyaTs version poses 
a problem for which I see no possible answer other than to suggest that 
this is an error, due either to scribes or transmitters, which was 
subsequently left untouched for the sake of accuracy and originality, 
and despite its erroneous origin, is provided with a correct
interpretation.
Element -c- is parenthetical, providing verisimilitude on the one
hand, and expressing regret and remorse and/or drawing attention to what
he was about to say, on the other. These last two possibilities are
significant. Zurqani preferred to view element -c- as an indication of
cUmar*s regret that in spite of this clarity people will still go astray
11and deny certain things, such as SP. This regret is taken as part of
^Umar’s insight or vision, much celebrated in the hadith literature and 
12Muslim history. As such, the warning about the opposition to the SP
exhibits cUmar’s prolepsis: an anticipation of the unknown but,
13nevertheless, expected. The reference here is to the SP.
Alternatively, the action, that is the content of element -c-, could
simply have meant that ^Umar wanted to draw his listeners1 attention to
the current problem - opposition to the SP - about which he was going to 
14give his opinion. This, then would imply that opposition to the SP was
already known during the time of ^Umar, and that the entire pericope was
15designed to quell the dispute.
Several, but trivial, probabilities have been offered by different 
commentators. ^  We will see later, how only the above two
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interpretations were accommodated in the pericope, and why the proleptic 
function gained the upper hand.
Element -d- provides the actual warning. It informs us that the
opposition, hypothetical or practical, concerns the absence of two
17penalties in the Book of God. But ^mar rebuffs the opposition by
claiming that the Stoning Penalty is derived from Muhammad’s practice,
18and hence from the Sunna. Consequently, it entails that the objection
19is to the lack of the Stoning Penalty in the Book of God, which in
20this context could refer only to the Qur^an. For not only does SP
merit no mention whatsoever in our texts of the Qur*an, but it is also
totally incompatible with the penalty that is mentioned: al-zaniyatu wa
al-zani fajlidu kulla wafridin minhuma mi>ata jalda (The adulteress and
21the adulterer, flog each one of them one hundred lashes) (Q:24.2).
There are two obvious reasons for understanding the words ’’The Book of
God” as a reference to the Qur*an. First,*Umar acknowledges that the SP
receives no mention in the Book of God. He adduces his proof for the
legality of the SP from the practice of the Prophet: fa qad rajama
rasulu Allah wa rajamna ba* dah. Thus, as far as he is concerned, the
source of the SP is the Prophetical Sunna. Secondly, he expresses his
reluctance about the incorporation of a formula - al-shaikh wa
al-shaikha farjumuhuma al-battata - into the Book of God for two obvious
reasons: 1) he would be accused of having added something to the Book of
God - something which has never been part of it but, nevertheless, was
commonly known, and 2) the formula was commonly known, not as part of the
22revelation but as a ’’maxim”. In other words, it is not something which 
*Umar or anyone else could claim that he had heard from the Prophet and 
was hence part of revelation. Rather, it was a popular statement 
generally accepted as a maxim, but never approved of as ’’Revelation”. 
There is no reason necessitating that ”aya” and the root ’’q-r-*’” should
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23be understood as meaning "verse" and "to read", respectively. They
could simply mean: "sign/token/wonder/mark/miracle/marvel/model/
2i|
exemplar/paragon " To give but a few examples: in Q,2.:211, 248,
3:41; and 16:10 they are always understood to mean "sign". Similarly, 
the root q-r- * does not necessarily mean to "to read" or "to recite" 
alone. It could denote "relate" (cf. Q.17:106), "repeat", "rehearse", 
"recapitulate" (Cf.Q.75:18), or simply, "recite", "declare", etc. Thus, 
not only is it logical to exclude the meaning of "scriptural verse" from 
the word aya and "to read or peruse" from the word qara^naha, but it is 
also unavoidable, as the pericope itself would appear to suggest. Burton 
puts it well:
fUmar is supposed to have been afraid of being accused of
adding to the Book of God. One would not employ the term
’adding’ when speaking of what is recognised as
authentically Quranic. Stoning was, in cUmar's view, an
attested Sunna, and hence an essential Islamic ruling ...
Had it been Qur^an, cUmar would have recorded it without
25heed to what might be said ....
In other words, what ‘Umar was afraid of, and could not dare to do, 
was to record in the Qui° an something that was not Qur^an. Moreover, he 
does not give the impression that what he had wished to record in the
Book of God was a Prophetical Statement and hence of revealed status. It
was a "maxim" which he would very much have liked to record in the Book 
of God, but did not dare. It seems to me that if ^Umar was in any sense 
involved with this problematic issue, then elements -d- and -e- of
Malik’s version could be regarded as a "true" version of his involvement.
26The remaining elements were added later for different reasons. What
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is important now is to determine the motives of those elements and to 
trace their origins.
Assuming that elements -d- and -e- stand as a unit, then -a + c- 
and -f- are not original elements in this pericope. I have already 
pointed out that element -a- is gratuitous. Not only has no one other 
than Ibn Musayyib ever transmitted it as part of the pericope, but also 
it plays no important part in the pericope itself. It is there as 
verisimilitude, or as a symbolic device for the SP. Similarly, element 
-b- has never been transmitted by anyone but Ibn Musayyib. Whether or 
not he was responsible for its origin is not clear. One thing is clear, 
however - at least to me. Element -b- contains two key sentences highly 
appropriate to elements -d- and -e-i qad sunnat lakum al-sunan was 
furijat calaykum al-faraMd two distinct sources of Law - laws which have 
been introduced through custom and practice, and laws which have been 
imposed or ordained through decrees. Both constitute obligation and 
duty. This is an appropriate introduction to t a .
the SP belongs to the former category, the Sunna. Yet, despite its 
extraordinary role, no one but Ibn Musayyib was interested in 
incorporating it into the pericope. What we are witnessing here is the 
earliest attempt to justify the legality of the SP as prophetical Sunna. 
Once the issue was entangled with "scripture*1, Kit&b Allah, and yet could 
not be found there, it was possible or desirable either to dispense with 
element -b- completely, or to replace it with a more suitable 
introduction, as we shall see later. In fact, it appears to me that the 
construction of element -b- depends heavily on a number of allegedly 
Prophetical Traditions subsumed under al-nahy bi al-qawl bi al-qadar". 
Among them is "I have left you with two things, you will never go astray 
as long as you cling to them: The Book of God and the Sunna of His
6 showing that
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27Prophet’1. Not insignificantly, this pericope does appear in the
Muwatta’ in the Book of Qadar. Thus, the pattern was available, and to 
borrow it for polemic ends was a useful and rewarding practice.
Element -f- has undoubtedly been supplied as a constructive
terminus ante quem. Its function is to demonstrate the perpetuity of the 
28SP. Element -f.a-, which is a gloss of shaikh and shaikha, is hardly
necessary. It does reveal, however, that Malik was aware of the Qur*an
29and Fiqh conflict. Without making reference to the former, he solves
the problem by resorting to juridical explanation. Thus, al-zaniyat
-  - . 30wal-zani, means non-virgins, men and women. J The former fall under the
Flogging Penalty according to the Qur* an 2*1:2. The latter fall under the 
SP according to the Sunna of the Prophet. In short, the pericope is
composite. Only -d- and -e- could stand as a unit. The rest are
complementary. At this stage it would perhaps be wise to look at 
Bukhari, our second source, and see how he received these two pericopes.
Like Malik, Bukhari transmits both pericopes, but under different 
rubrics. Under the Bab al- ifctiraf bi al-zina (a chapter concerning 
confession to adultery), comes the following perioope:
Bu.F.I.
On the authority of Ibn fAbbas: 
a-b- Missing
b.b- cUmar said: "I fear that with the passage of time someone
might say: ’We do not find the SP in the Book of God!’ Thus,
people will go astray by abandoning an obligation
(faridatan) which has been revealed by God".
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c-f Missing
g- "Verily, the Stoning Penalty is a just claim against a
fornicator who has acquired the status of ifrgan when there 
is proof, pregnancy or confession" (cf. Ma.F.I.a).
h- Sufyan said: "I have memorized it as follows:
’Verily, the Prophet had stoned and so did we’".
Bu.Hudud.C.30»H.2.
COMMENT
What has been said for Malik’s first pericope is equally true for
this one. However, a few dramatic changes have now taken place. To
begin with, the phrase "The Book of God", has now been shifted from its
formal position in Malik’s pericope and proliferated as a new element,
which I have marked as -b.b-. Furthermore, it has beer> surrounded with a
new semantic "effect": anzalaha Allah, which explicitly claims that the
SP is of revealed status: ... fa yagiillu bi tark faridatin anzalaha
A115h. The source of the SP is now certainly "Revelation". However, the
same element acknowledges that the SP will not be found in the Book of
God, but, that, nevertheless, people should not be misled by that fact;
for it has been generally accepted - up to and including the era of fUmar
- that it was sent down by God as his revelation. The pericope is
clearly an anticipation of the opposition to the SP. The absence of the
SP from the Book of God has been honestly admitted. However, its
legality has been merely claimed but not proven or demonstrated. It was
Sufyan (d.198) who, perhaps aware of the problem, provided a solution in
31element -h-. The SP is a prophetical Sunna. That is how he remembers
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having received the pericope. It seems to me that element -b.b- shows
a blatant but crude attempt to exploit an uguli principle, namely naskh
33al-tilawa dun al-frukm J (an instance of abrogation of a text, but not
the ruling itself), Sufyan!s addendum represents those who insisted that
the source of the SP was the Sunna and not the Qur* an. The addendum, it
seems to me, is part of -b.b- Thus -b.b- and -h- form one unit. Element
-g- is the actual pericope of Malik - Ma.F.I.a. Thus, Malik's stratum
has been excerpted and "woven into" new surroundings in order to elevate
cUmar's maxim, and hence the SP, to a revealed status. The text, however,
is not to be found in the Scripture, Nevertheless, the penalty is still
i
operative (i.e. mansukh tilawataa la frukman). The pericope is obviousy 
composite.
One thing remains to be noted here. Bukhari has incorporated the 
pericope not under the Rajm - SP - but under "Self-confession" for 
adultery. He was in a position to do so because, for the source of the 
SP, he knew a more appropriate pericope.
Under: Bab rajm al-foubla min al-ziria idha afrganat: K.ffudud.C.31.
Bu.F.II
On the authority of IbnfAbbas:
Part I
"I used to teach/read to a number of Muhajirun (emigrants) among whom was 
cAbd al-Rafrman b. *Awf. One day, while I was in his house at Mina, and 
he was with^Umar b. Khattab during the last pilgrimage he made to Mecca 
he (Ibn tfAwf) came to me and said: 'I wish you had been present today
when a man came to the Commander of the faithful and said: "0 Commander
of the faithful! Have you heard so-and-so who said: 'Had cUmar been
dead, I would have paid my allegiance to so-and-so; for by God, the 
election of Abu Bakr was nothing but a sudden action, quickly settled!'
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tfUmar became angry and said: ’By God, I am going to give a public speech
tonight, warning people about those who want to rob them in their 
affairs’. So I said to him: ’Do not do that! The gajj festival attracts
riffraff and mobs (hooligans), and these are the very people who will be 
near you when you talk to the crowd. It is quite possible that you may 
say something which can be grossly misinterpreted and wrongly 
transmitted on your behalf. Wait until you reach the abode of Hijra and 
the Sunna. There you will be surrounded by jurists and nobles, who will 
understand you perfectly and spread your word accordingly’, So *Umar
said: ’By God, I will do that first thing in Medina*.
IbncAbbas said: ”30 *Umar arrived in Medina towards the end of the month
of Dhul-hijja. When it was Friday, we hurried to the Mosque at about 
mid-day. In the mosque, near the corner of the pulpit, I found Sac id b. 
Zayd b. cAmr b. Nufayl sitting. So I sat near him, my knees touching his. 
It was not long before we saw cUmar coming. I .said to Sacid: ’He is
going to say something today which he has never said since he was 
elected’. Sacid did not like that, so he said: ’What new thing can he
say which he has never said before?’ ^Umar climbed into the pulpit and 
sat there. When the mu^adhdhins stopped, he stood up, praised God and 
then said:
Part II
’Now then, I am going to say something which I have been destined to say. 
I do not know why, but perhaps it is a signal that my last days are near. 
Therefore, whoever is sure of being able to understand it and remember 
it, let him transmit it as far as his best can take him. But he who is 
not sure of himself, let it be known that I do not permit anybody to tell 
lies on ray behalf.
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Part III
a- God has sent Muhammad with the Truth. He revealed to him the Book.
Among what God has revealed is the Stoning Verse. We have read it, 
we have understood it and we have memorized it. The Prophet had 
stoned and so did we after him. (Cf. Ma.F.II, -d-, and Bu.F.I, 
-g-).
b- I fear that with the passage of time, someone might say: 'By God,
we do not find the Stoning Verse in the Book of God1. Hence, 
people will go astray by abandoning an obligation which has been 
revealed by God.
c— Stoning Penalty in the Book of God is a just claim against a
fornicator who has attained the status of ifrgan, be it a man or a 
woman, when there is proof, pregnancy, or confession.
Part IV
Furthermore, we used to recite from the Book of God: 'Do not
disassociate yourselves from your fathers; for it is disbelief to 
disassociate oneself from one's father'. Or, 'It is disbelief for you 
to disassociate yourselves from your fathers'.
Verily, let it be known that the Prophet had said: 'Do not over-praise
me as Isa, son of Maryam (Jesus), was over-praised. Only say: The
servant of God and His prophet*.
G
Part V ...1
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Part VI
It has come to my knowledge that someone among you has said: *Had eUmar
been dead, I would have paid my allegiance to such-and-such a person*. 
Let no-one be misled by saying: *Abu Bakr’s election was a sudden
action, quickly settled*. True, it was like that. But God has prevented 
the evil outcome. Indeed, no one among you is comparable to Abu Bakr!
I*"Then the pericope goes on to talk in great length about what had 
happened after the death of the Prophet and how Abb Bakr was eventually 
elected after a short disagreement between the An^aris -the Medinians - 
and the Muhajirun -the Meccans. A few names from both sides are also 
singled out for their obvious stubborness in complying with the new 
choice of the Khalifa. Among them arecAli - the fourth Khalifa - Zubair 
b. cAwwam, whose son later during the era of the Umayyads, proclaimed
himself as Khalifa in Hijaz, and finally Sa*d b. *Ubada, who was the
_ - 34
choice of the Ansari as their Khalifa. The episode came to be known
35as the story of the Saqifa. It occupies at least 32 lines in
BukhariTj36
Bu.gudud.C.31.H.1.
COMMENT
As can be seen, the pericope deals with extremely complicated 
issues. The complexity becomes more intricate when one realizes that the 
issues themselves are hardly related to each other, let alone relevant to 
our discussion, with the exception of Part III. Therefore, only aspects 
relevant to our study will be dealt with in detail.
i
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Part I is the setting of the whole pericope, though strictly 
speaking it is only relevant to Part VI. It provides the reason for 
delivering this public speech regardless of its content. It is this 
function which, I think, is relevant to our observation.
But first let us analyse the pericope.
Part I is an introduction exhibiting a "sabab" motive: Why cUmar
addressed the people in Medina. Its content is different from that of 
Ibn Musayyib in Malik, and it stand as terminus a quo: the point after
which the pericope came to be known. It also contains a number of 
verisimiltudes.
Part II is an introduction of the actual speech. It lays down a 
reason why he (tfUmar) was going to say what he had intended.
Part III deals with the legality of the Stoning Penalty as much as 
with the conviction procedures.
Part IV deals with false genealogy. It claims that the issue had 
been dealt with in the "Revelation", though it is no longer there.
Part V deals with the prohibition of over-rating Muhammad beyond 
his worthy status.
Part VI deals with the dispute of the election, or election 
procedures for the leader of the Muslim community. It is the actual 
subject of Part I. I will return to Part III, but first I would like to 
say a few words concerning Parts IV and V. As can be seen, Part IV (false 
genealogy) has nothing to do with the main subject matter about which
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tfUmar was provoked to talk. All that it serves is that prohibition of 
false genealogy once figured in the Book of God. As such, it would seem 
to be an equation of similar instance of Part III, namely the ruling of
07
the SP still stands, but its text has been abrogated(!). Part IV
itself sometimes as an independent pericope has been connected in many 
instances with the decision of Mu^awiya in granting his father*s name to
Ziyad b. Abih, his powerful governor in Iraq, who came to be known as
«• - qQ
Ziyad b. Abi Sufyan. Around this action of Mu'awiya, a number of
39prophetical fradiths were produced to condemn the decision.
Part V has very little to do with the main pericope. In fact, I
can see no connection at all. As can be seen, it is an independent
Prophetical hadith. Elsewhere, the pericope is reported to be among the
40last words uttered by Muhammad on his death bed.
Part VI is the main section of the speech which was the reason for 
the whole pericope.
Now, Part III as I have remarked, contains three elements. Element
-a- has only one component: "The Prophet had stoned and so did we",
which agreed with part of element -d- of Ma.F.II: 1 .... someone might
say: ’We do not find two penalties in the Book of God’, has now been
expanded in Bu.F.II, -b-, and furthermore, the objection is centred on
the SP alone. This, as can be seen, stands as element -b- in Bukhari II.
Element -c- of Bu.F.II is missing in Ma.F.II. but appears as a pericope
in its own right in Ma.F.I., on the authority of Ibn'Abbas. In fact,
Bukhari combines -b- and -c- of Bu.F.II to form a single pericope of
41Bu.F.I. under the chapter of "Confession for adultery". The common
42link for both authors is Zuhri, who appears to be the sole authority
43for this pericope. However, what is really important here is the
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relevance of Part III in the main hadith, on the one hand, and the
implication of that part with reference to previous pericopes, on the
other. Structurally and thematically, Part III has nothing to do with
the main hadith, for the issues discussed (by these parts) are quite
unrelated to each other. Different commentators of the hadith
literature have resorted in vain to various techiques to show the
44relevance of different parts of the main body of the pericope.
Now, the implication of Part III is that the SV was revealed by God
45as part of his Divine Laws. The place of that revelation was "the
Book of God". Everybody read it, understood it and memorized it.
However, it is no longer thereO). And this is what really worries *Umar
for later generations may reject the SP on the ground that they do not
46find it m  the Book of God. The Book of God, here, must be the Qur*an.
But the pericope argues against itself. If the SV was revealed by God in
the Book of God, and if everybody read it, understood it and memorized
it, why is it no longer there? To answer this genuine question will take
us into a number of contradiciting traditions which were undoubtedly
47produced in response to such curiosity. I say "undoubtedly”, because 
first, these traditions contradict each other and, secondly, they were 
not known until towards the end of the second century of the Hijra. 
Needless to say, Bukhari*s version, as a pericope, is an ajijmajgamation of 
a number of traditions, prophetical and otherwise, originally circulated 
for different reasons but put together for not unobvious motives. Having 
said that, I would like now to go back to Part I and examine its 
relevance to the main body of the pericope.
The main object of this part is to demonstrate why ^Umar felt 
obliged to address the public and warn people about certain issues, which 
might reach their ears one day and disrupt the tranquility of the
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community, as he had already heard some of these "gossips11. In other
words, he said what he had to say in reaction to what he had heard. His
elaboration of unrelated issues was simply based perhaps on his insight
into the future, while the inclusion of those issues in this particular
incident was based on a momentum - an appropriate opportunity both in
time and space. As such, the function can be compared with sabab
al-nuzul in Quranic science, which might be thought to start as haggada
and then be transformed into halakha when solutions for juridical
49disputes were not only urgent, but unavoidable. ? As a piece 
immediately relevant to my concern, the issue can be traced from the 
Sira/Maghazi literature as a point of departure. There, in Ibn Hisham’s
work on the authority of Ibn Ishaq, the pericope is almost verbatim with
- - 50Bukhari.
Now, while I agree that the inclusion of Parts III, IV and V in Ibn
Ishaq’s version represents problems, the main object of the pericope
there is the dispute about* the Khilafa after the death of the Prophet.
Its function is to show how Abu Bakr was elected and hence how the
dispute was settled by confining the leadership to the Quray^sh. In
other words, if the Ansar were content that no one but a Qura^j“.hi had
the right to the leadership of the Muslim community, then any claim to
that authority by an outsider was void. Haggadic material was produced
with that notion in mind. Ibn Ishaq’s isnad reveals that the story was
first originated in Medina, the chief tradent being Zuhri, but
51circulated in Iraq. Whether the name of Zuhri was simply inserted to
claim a complete and recognised isnad going back to Ibn 'Abbas is
admittedly problematic. However, one may point to the discovery of
Schacht, according to which such a tendency was common practice,
52particuarly during the third century of the Hijra. Thus, it is quite 
possible that Ibn Isliaq’s isnad is perhaps among the early mechanisms of
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authentication when production of spurious hadiths was profitable 
practice, particularly in Iraq.
As for the inclusion of Parts III, IV and V in the story of Ibn
Ishaq, my tentative suggestion is that Ibn Ishaq, whose prime concern was
to compose the sira, got hold of the story when it was already in the
hands of the jurists, and hence their interests were interjected into the
story. It is unlikely that the name of Zuhri is a genuine authority for
the whole pericope. We have already seen Malik transmitting the perj^ Ljope
of the SV (Stoning Verse) as the source of the SP, not from Zuhri, but
53rather from Ibn Musayyib. Furthermore, the content of Ibn Musayyib is 
not only different from the versions of Ibn Ishaq and Bukhari as far as 
identifying the SV in the former, and transforming it, implicitly, into 
God's revelation in the latter, but is also different in the structure of 
the two episodes. To begin with, Ibn Musayyib's version in Malik 
contains a different setting which, as I have pointed out above, is 
insignificant. The actual introduction to the main body of the pericope, 
element -b-, is totally different from that of Bukhari, which is a 
version of Ibn Ishaq. Again, I have pointed out the possibility of its 
origin in the qadariyya dispute. The objection, hypothetical or 
otherwise, mentioned in Ibn Musayyib's version is about the imposition 
of two penalties, which is not to be found in the Book of God (element 
-d-). <Umar's unwillingness to record in the Qur*an that which was not
Qur * an is missing in Bukhari's version and in Ibn Ishaq. In short, to 
repeat what I said earlier, ifcUmar was ever involved in the issue, only 
elements -d- and -e- of Ibn Musayyib's version could be thought to 
represent a "true" version of the episode. Yet, as we can see, neither 
of these is reported in Bukhari. Part III of Bukhari contains three 
elements which I have marked as -a-, -b- and -c-. None of these elements 
can truly match elements -d- and -e- of Ibn Musayyib. In fact, -a- and
-b- are completely new elements. Only for -c- can we find a 
corresponding element in the first pericope of Malik. There, I pointed 
out how both the language and its implications reveal somehow a special 
jargon of the jurists, among whom the name of Zuhri - the chief tradent 
of Malik in the first pericope - stands as a pioneer. It seems to me 
that Ma.F.I. must have originated as an independent pericope, asserting, 
but not demonstrating, that the SP is a just claim. In doing so, it went 
on to lay down juridical procedures as to whom and on what basis the SP 
could be applied. Similarly, Ma.F.III must have been circulated as an 
independent pericope asserting and demonstrating that the SP is a just 
claim. In doing so, it went on first to tell us about the origin and 
source of the SP and then to identify the relevant maxim.
In contrast, Bu.F.I. was probably developed from Ma.F.I and II. 
Without identifying the maxim, Bu.F.I elevated the ruling of the SP to 
the level of Revelation. Similarly, Bu.F.II was developed along much the 
same lines, but blatantly claimed that the "maxim" - which is by now the 
SV - was revealed to Muhammad as part of the Book. The mentioning of aya 
in Ma.F.II is now fully exploited by means of "a revealed verse". 
However, the verse is not to be found in the Book of God, just as the 
verse of false genealogy - which is, incidentally, identified - is not to 
be found in the Book of God. Both these verses have been abrogated, but 
their rulings are still operative. This is naskh al-tilawa duna al-hukm.
The move would seem to have started earlier, during the time of Ibn 
Ishaq, when a number of unrelated issues were interpolated into the story 
of the so-called "Hadith al-Saqifa". In this case the story of cUmar
eh
cannot be earlier than 150 AH. It was Tirmidhi, perhaps realizing the
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composite nature of the pericope, who took steps to isolate the 
irrelevant material and to depend on Ibn Musayyib's version, which is now 
very improved, as a "true” version with respect to the Stoning Verse. 
Under: Bab fi Tafcqiq al-Rajm.
Tir.F.I.
On the authority of Ibn Musayyib:
1-3 Missing.
4. cUmar b. Khattab said: "The Prophet has stoned, Abu Bakr had
stoned and so did I.
4. Had it not been for the fact that I hate to add anything to
the Book of God, I would have written it in the musfraf: for
fear that with the passage of time, there might be some who,
finding it nowhere mentioned in the Book of God, would 
simply reject it.
6-7. Missing,
Tir.ffudud.C.7.H.1 
Tirmidhi concludes by saying: "This is a sound and genuine
fcadith".
COMMENT
The source of the SP is the Surma. The SV is neither Quranic nor
of revealed status. The opposition to the SP is neither claimed nor
predicted. It simply exhibits ^Umar’s anxiety that on account of the
non-existence of the SP in the Book of God, it is quite possible that
some people later would reject the penalty. He would like to have
55written in the mugfraf, but he could not do so because it was not
Quranic, Thus, the rougfraf is the written version of the Qur*an. The
pericope speaks for itself.
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In the same chapter, Tirmidhi goes on to provide another fradith.
Tir.F.II (cf. Part III, Bukhari)
On the authority of Ibn‘Abbas:
a- ^Umar b. Khattab said: 'God has sent Muhammad with the
Truth. He revealed to him the Book. Among what He has 
revealed was the Stoning Verse. Thus, the Prophet had 
stoned and so did we after him.
b- I fear that with the passage of time, some one might say:
'We do not find the SP in the Book of God'. Thus, they will 
go astray for abandoning an obligation (faridatin) which has 
been revealed by God.
c- Verily, the SP is a just claim against a fornicator who has
attained the status of ihsan when there is proof against 
him, or pregnancy, or confession',
Tir.Hudud: C.7.H.2.
Tirmidhi concludes by saying: "This fradith is sound and genuine".
COMMENT
What has been said for Bukharifs version (i.e., Part III), is 
equally true for this version. However, something very important is 
missing here. The sentence which reads: "We have read it, we have
understood it and we have memorized it", has now been edited out. Is 
this a move to make "The Book" appear to be a general revelation within 
which the SV was revealed and "the Book of God" as other than the Qur*an 
in which the SV was not part? In other words, it appears here that the
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pericope tries to make a distinction: that the SV was revealed to the
Prophet, not as part of the Qur*an, but as hukm Allah, and hence of a 
revealed status, and that the Kitab Allah, means the QurJan here, in 
which case the SV was not meant to be part of it. Ibn <Arabi, who was 
perhaps so convinced, centres his discussion concerning the source of 
the Stoning Penlaty not on the fradith 0f cUmar, but on the fradith of the 
hired hand, ^Asif. Even there, he insists that the "Kitgjb All£h" is not 
the Qur^an, but simply hukm Allah.
I will recall here that the story of the rAsif, which was 
amalgamated from independent traditions, is posterior to the story of 
*Umar, and that the latter story, which was primarily composed for the 
controversy of the Muslims1 leadership but later came to be involved in 
the SP dispute, was probably the main impetus for the composition of the 
story of the*Asif.
To summarize, all the pericopes of the story of*Umar tell us more 
about the concerns of the people who transmitted them than about the 
situations or events to which they are claimed to refer.
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The Stoning Verse
SYNOPSIS (F)
a- Omit
Tay. H.25.
Han, vol.1, p.p.23,29,36,40,43,47,50,55; vol. 6, p.269 
Bu. Hudud: C.30, 31.
Mu. Hudud: C.4, H.1.
Daw. Jgudud: C.23, H.6 (4418)
Par. Hudud: C.16.
Tir. Hudud: C. 7, H.l
Bay. Hudud: C.2, H.3; C.*i, H.6; C.30, H.2.
Ma. Hudud: C.1, H.10.
Han, vol. 5, p.183 
Jah. Hudud: C.9, H.1.
Hak. Hudud: H.^6 (p.360; of.H.39jP.359 where the SV is ascribed 
to Ka€ b).
Bay. Hudud: C.4, H.7.
Han, vol.5, p.132.
171
Hak. jiudOd: H.40, 41 (p.359)
Bay. ffudud: C.2, H.5.
. * J jr K j  J s J I l V j l i U i l  i\li£ 's  ^
Bay. Hudud: C.2, H.6.
6Aii'Cr* u
Hak. Hudud: H.42 (p.359)
gan. H.13363.
(S6)
Tab. (See Majmac al-Zawa*»d, vol.6, p.265).
CHAPTER VII
(G) THE STORY OF CUBADA
The following pericope is about a statement ascribed to the 
Prophet in which he was allegedly claimed to have given a final decision 
concerning the punishment for adultery and fornication.
The name of cUbada b. al-Samit, a companion of the Prophet who
spent the later years of his life in Palestine, where he died in the year
34 A.H., was given as the sole authority of the pericope transmitting
2
it directly from the Prophet. Significantly enough, the pericope
itself did not come into existence and circulation until after the
3
beginning of the third century. No preformative period scholar ever
4
incorporated, nor alluded to, it in his work. Nevertheless, once it 
began to circulate, for reasons which we may be able to discern, it came 
to occupy a position of its own within the Muslim ikhtilaf discussions.
It became known as: "badith Gf eUbada" and it is for this reason that I
have chosen to call it: "The Story of cUbada."
Now, as one might guess, Malik, our first source, does not transmit
the pericope in any form. Nor does he give the slightest impression that 
5 „ -
he even knew it. Bukhari, on the other hand, though he, too, never 
transmitted or incorporated the pericope in his work, did nevertheless 
include part of it within the rubric section of the Kitab al-Tafsir for 
Sura. 4.  ^ There, the portion of the pericope: ”... . lahunna sabilan",
which in fact is a Quranic phrase (Q.4:15), is reported as a masoretic, 
that is textual, exegesis ascribed to Ibn cAbbas. I will return to this 
point later. Here, I want to point out that failing to find the pericope 
in Bukhari, and for the same reasons as those expressed earlier with
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respect to the story of the pregnant woman, we may turn to Muslim, and
it is here that we find the pericope transmitted.
Mu. G.I.
On the authority of cUbada b. al-Samit:
The Prophet said: 
a- "Take it from me! Take it from me! God has now
appointed a way for women; the virgin with the virgin, one
hundred lashes and banishment for a year; the non-virgin 
with the non-virgin, one hundred lashes and stoning to 
death."
Mu. Hudud.C.4.H.1
COMMENT
The pericope is precise and succinct. Its content suggests the 
introduction of a law replacing a previously suspended or temporary 
ruling. The opening invocation, however, is somehow peculiar; for the 
exact significance of the Prophet’s statement, and of his repetition 
thereof, is unclear. Are we to infer from his opening remark that there 
existed at the time a widespread public disagreement and that Muhammad 
the Prophet was thereby intervening to resolve the dispute? Or does the 
remark, as well as its repetition, serve merely as a rhetorical device 
designed to attract his "audience's" attention? Or are both 
interpretations inseparable?
In my view, the two interpretations are probably inseparable.
Primary importance, however, must certainly be given to Muhammadfs
personal intervention in order to resolve a dispute. Moreover, if this
17*1
is the case, then the repetition may be seen, not as a mere mnemonic 
device, but as a rhetorical device serving both to attract his audience's 
attention and to emphasise his intervention to resolve the dispute. The 
audience here is a third-century audience, and the problem consists of 
the familiar conflict between the fiqh penalty (SP) and the Quranic 
penalty (jald).
Thus, it is supposed - and perhaps the supposition is well grounded
- that the issue behind the pericope is the punishment for fornication
and adultery: corporal punishment for the former and capital punishment
for the latter. This is the final ordinance by God. As such, the
pericope can be categorised as legislative in both theme and in
structure. Thematically, it deals with single crime against religion
and God. Structurally, it lays down two types of punishments for the
identical crime. The criterion for either punishment is the marital
status of the culprit. It is for this reason that I have used the terms
t,fornicationIt and "adultery”, though, strictly speaking, there is no
q
such distinction in Islamic Law. In short, the pericope is fairly 
"unified". Its context, however, cannot be perceived without prior 
knowledge of the previous ruling.
Now, the phrase which reads: "God has now appointed a way for
women" is perhaps the key indication of the existence of the previous 
laws for the same crime. The same phrase, which not unintentionally 
mentions women, may lead us to the source of those laws. Q.4.15 reads:
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*And those of your women who commit acts of gross moral
turpitude, seek against them the testimony of four of your
number, and should these bear witness, confine the women in
quarters until death releases them or God appoints a way for
them.
In other words, the intelligibility of the pericope depends on fully 
understanding the previous laws.
Similarly, the citation of the Quranic phrase in the pericope 
exploits the source and nature of those laws. However, when we look into 
the Qur> an, we find more than one punishment for the same crime. To 
begin with, the verse immediately following Q.4:15 reads
176
And those two of your number who commit like acts, reprimand 
them, but if they repent and amend, let them alone . . .
Furthermore, Q.24:2 reads:
4^  U jJu^r \s j^  *L-u \
The adulteress and the adulterer, flog each one of them one 
hundred lashes . . .
In short, there are three different punishments in the Qur*an: life-
imprisonment (Q.4:15); reprimand (Q.4:16); and flogging (Q.24:2). The 
pericope, on the other hand, introduces ’'new” punishments: flogging
plus a year’s banishment and flogging plus stoning to death. There are 
inconsistencies here, first within the Quranic injunctions and, 
secondly, between these injunctions and the new punishments of the 
pericope. Thus, the issue presently at stake is: what is the punishment
for adultery and, consequently, what is the source of that punishment? 
It is an uguli problem. Specifically, it comprises a conflict between 
the Quranic injunctions and the Sunna; for we have already seen how 
Muhammad was allegedly claimed to have punished a number of culprits for 
the same crime. Exhibiting an uguli problem, the pericope deals with the 
question on the same level.
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The Prophet is claimed to have offered a personal explanation of
the dispute. And it is exactly here that the repeated invitation has a
significant meaning. "Take it from me! Take it from me!", often
11repeated three times, is clearly intended to exhibit a personal
12intervention into the dispute. With explicit reference to Q.4:15 and 
perhaps including Q.4:16, the pericope emphasises the temporary role of 
those Quranic injunctions. Similarly, by maintaining the flogging in 
either case, the pericope makes it possible to apply the entire content 
of Q.24:2. Thus a compromise has been achieved not only in explaining 
the contradictory nature between Q.4:15, 12 and Q.24:2, but also between 
these Quranic injunctions on the one hand and the justification of the SP 
on the other. SP has been established by the Sunna of the Prophet. The 
conflict and the solutions would appear as follows:
Conflict:
1) Q-1!: 15,16 contradict Q.24:2.
2) Q.24:2 contradicts Sunna.
Solution:
Conflict -1- is a conflict between Quranic verses. Hence, one 
ruling must have been earlier than the other. The early one, in this 
case it has been decided Q.4:15,16 have been abrogated by the later one - 
Q.24:2. This is an instance of Qur*an abrogating Qur> an. But this 
solution led to another conflict - namely that Q.24:2 contradicts the 
Sunna, or more precisely, that Q.24:2 contradicts or is contradicted by 
the story of 'Ubada. Chronological assumption was again a useful 
instrument. Since the story of cUbada contains a phrase which reads: 
"God Has appointed a way for them (the women)", this was taken to be a
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reference to Q.4:15. In such a case, the story of ^Ubada would have to
be earlier than Q.24:2. Thus, the story of cUbada is an explanation and
not an abrogation of Q.4:15. This is an instance of takhgig al-camm.
13i.e. the Sunna specifying the Our*an . The next step was to decide
which injunction would come forth. The best solution was to postulate
the revelation of Q.24:2. This, however, created another conflict -
namely the Sunna v. the Qur an. But the problem is less grave than
having a later Sunna contradicting an earlier Quranic verse. Since the
story of cUbada differentiates between the punishment of a non-virgin
and that of the virgin, Q.24:2 was taken to be an abrogation of one part
only of the story of ^Ubada - namely, the dual punishment for the virgin.
14This is an instance of the Our*an abrogating the Sunna, However, the
retention of Flogging plus Stoning for the non-virgin appears to
contradict the contents of a number of Prophetical hadlths in which
Muhammad is persistently reported to have only stoned the non-virgins.
But the fact that the stories of Maciz, Ghamidiyya, Juhaniyya, etc., are
all Sunna renders the conflict even less grave than a conflict between
the Sunna v. the Qur^an. This, meant Muhammad's own decisions are in
contradiction with his own earlier statement. This is a conflict of
Sunna v Sunna. Thus, the solution to this problem was dogmatically easy.
The story of *Ubada, which is allegedly an early Sunna, is abrogated by
later Prophetical decisions. Hence, we have an instance of late Sunna
abrogating early Sunna. The SP is reserved for non-virgins, and Flogging 
15plus Banishment for virgins. That this was the final ruling is
illustrated by the story of the cAsif. Such were the arguments and
chronological arrangement presented by Shafi i, the earliest uguli and,
16indeed, the first scholar to deal with these cases.
Needless to say, the pericope was undoubtedly produced to settle 
both the dispute concerning the legality of the SP, on the one hand, and
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the conflict of the Quranic injunctions, on the other. The mere fact
that the pericope did not appear until the beginning of the third century
A.H. and that it was not adduced or cited by any author of the
pre-formative period is a convincing proof, at least for me, that the
17issues behind the pericope were prior to its contents.
Now, Muslim has another version of the same pericope. In the same 
chapter, with an almost similar isnad, he offers the following version:
Mu. G. II.
On the authority of ^Ubada b. al-Samit:
a. a- Whenever the Prophet of God received the 
revelation/inspiration, he felt its troubles and his face 
would go ashen in colour. One day the inspiration came down 
to him and he showed the usual signs of distress. When 
recovered, he said:
a- "Take it from me! God has now appointed a way for women. 
The non-virgin with the non-virgin and the virgin with the 
virgin. The non-virgin, one hundred lashes, then stoning to 
death; the virgin, one hundred lashes and then banishment 
for a year."
Mu. Hudud: C.4 H.2
COMMENT
This version and the previous one share the same basic theme and,
to some extent, the structure. There are, however, significant
differences in the details of the two. Most noteworthy is the method by
which element -1-achieves/acquires its present status. In Mu. G.1
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element -a- occupies an exegetical role as a personal intervention by the 
Prophet. In Mu. G.II, it acquires a revealed status. God has now 
appointed a way and instructed Muhammad to tell the people what that way 
was. Burton puts is well:
The stoning penalty has been established by God through the
medium of that part of the Prophet's Sunna which was
•  ^ 18 inspired.
The involution of these pairs - al-thayyib bi al-thayyib wa
al-bikr bi al-bikr - is perhaps another deliberate attempt to imitate the
formulaic expression of the Qur*an with reference to punishments:
"al-Nafs bi al-nafs wa al-eayn bi al-*ayn wa al- anf bi al- anf wa
al- udhun bi al udhun" (Q.5:45) and "al-frurr bi al-frurr wa al-*abd bi
al-£abd wa al-untha bi al- unthS" (Q.2:178). In Mu.G.1. each pair is
followed by the ruling. In Mu.G.11 the pairs are provided in what came
to be know as laff wa al-nashr: (involution and evolution) which was
19considered an attractive rhetorical device.
And finally, the order of the dual punishments has been firmly and 
clearly stated in Mu. G.II with the help of thumma i.e., "and then". The 
pericope is a composite. The opening statement, serving both as setting 
and verisimilitude on the one hand and as a means of elevating the ruling 
into the revealed status on the other, is a deliberate addition to the 
version Mu. G.I. There are two possible reasons for such an undertaking. 
Either to show that God has personally intervened to explain His laws, 
and hence enforcing Shafici's attitude but promoting it further into 
Revelation, or to show that God has ordained new laws to replace old ones 
and hence exhibiting the abrogation of Revelation by Revelation. In both 
cases, Muhammad acted as a mere agent. I would be inclined to accept the
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second alternative for a single reason. The combination of the opening
statement and its explicit implication with the citation of "God has now
appointed a way for women" makes it highly probable that what was going
to follow was new. In other words, the pericope exhibits the concerns of
the later Ugulis who were in favour of the Sunna abrogating the 
20Our*an. At this point, we may look to our third source Tirmidhi to see 
if the pericope was reported there.
In the Chapter: "That which has come down to us concerning stoning
to death the non-virgin", we find:
Tir. G.I.
On the authority of cUbada b. al-Samit:
The Prophet had said:
a- Take it from me; for God has now appointed a way for women. 
The non-virgin with the non-virgin; one hundred lashes and 
then stoning to death. The virgin with the virgin, one 
hundred lashes and one year's banishment."
Tir. Hudud: C.8. H.4.
Tirmidhi concludes by saying: "This fradlth is sound and
authentic. Some scholars amongst the Companions of the Prophet, such as 
cAli b. Abi Talib, Ubayy b. Ka*b, cAbdallah b. Mas*ud and others, have 
based their practice upon this fradith. Their attitude has been adopted 
by some scholars such as Ishaq b. Rahwayh. Other scholars amongst the 
Companions of the Prophet, such as Abu Bakr,eUmar and others, have said 
that only the non-virgin should be stoned to death. There are a number 
of cases to support this view; the Prophet had been invariably reported 
to have applied only the SP, such as in the case of Maciz and others. He
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had never given orders to flog anyone who was sentenced to be stoned to 
death. This view was also adopted by Sufyan al-Thawri, Ibn Mubarak, 
Shafi'i and Ahmad b. Hanbal”.I t
COMMENT
With the exception of the sequence and arrangement of the
material, the pericope is a verbatim of Mu. G.I. Consequently, what has
been said there is equally applicable here. What is of interest here is
the rubric: Bab ma ja* fi rajm al-mufrsan, and Tirmidhi's commentary
above. Both the rubric and the commentary exhibit a single attitude:
the legality of SP for the non-virgins. Tirmidhi is of the same opinion
as Shafi i, or to be more precise is supporting him. This takes him into
a lengthy discussion concerning existing conflicting opinions. To begin
with, he grades the pericope as ’’sound and authentic.” In other words,
he accepts the content of the pericope as being truthfully and honestly
reported from the Prophet. However, in reminding us that the Prophet
had, on several occasions, applied only the SP and that he had never
given orders to flog anyone condemned to death, he has explicitly
demonstrated that Muhammad’s actions must have abrogated his statement.
/ Flogging has been superseded by the mere application of the SP for the
non-virgin. We have already seen how he reported the pericopes of *Umar.
22There, two versions were incorporated under: Bab tahqiq al-rajm.
Here, the rubric is not concerned with the source of the SP but rather
with the legality of the SP for the non-virgin. This view is identical
23to the view expressed by Shafici. We may now consider what could
possibly have provoked the emergence of the story of cUbada in the first 
place.
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I have already pointed out that ^Ubada’s pericope did not appear
until the beginning of the third century. I have also said that Shafi* 1
oh
was the first scholar to cite and adduce the pericope.
Now, the isnads of the pericope, irrespective of its versions,
unequivocally prove that the pericope had first originated in Basra. In
25
every case, Hasan al-Basri (d. 110), "the Zuhri of Basra", appears to
be the common link. His own immediate transmitter is Hittan b.cAbdallah
26al-Raqashi (d.74 in Basra) , who stands as the sole transmitter from
cUbada b. al-Samit (d. 34 in Palestine). By the time of Stiafici, and
particularly when he visit Basra, towards the end of the second century,
Hasan had been dead almost 90 years. Yet his pericope which claims
unbroken transmission had never been known or transmitted by anyone else
either in his own city or outside it until the beginning of the third
century. The Kufans, up to and including Shaybani, knew nothing of this
27pericope, nor did Malik. At this point, we may investigate the basis 
on which Tirmidhi reported that among the supporters of the dual
punishments were tfAli,Ubayy and Ibn Mascud. The first thing to note here 
is that these were the early Kufans. It is reported that, when a woman
guilty of adultery was brought beforecAli in Kufa, he flogged her and on
the following day he stoned her to death. A voice of protest was raised.
cAli replied: "I have flogged her in accordance with the Book of God and
2 8stoned her to death in accordance with the Sunna of the Prophet."
Different versions indicate different but mutually related protests.
Some are reported to have said: "What is this stoning? All that we have
29
in the Book of God is flogging!" Others are reported to have said:
30"But you have applied two penalties!" To both objections,cAli was 
claimed to have offered an identical reply: "I have stoned her in
accordance with the Sunna of the Prophet and flogged her in accordance 
with the Book of God." Needless to say, the reference to the Book of God
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here is Q.24:2. Now, this is the only pericope known to the Kufans which
imposes dual penalties with reference to the SP and flogging. Similarly,
another fradith ascribed also tocAli, in which he is claimed to have
flogged a culprit and then sent him into exile for a year, was known to
the Kufans. Shafiti, in his arguments with the Kufans, had persistently
deplored their attitude in transmitting authoritative pericopes from'Ali
31and then not observing their contents. *' Thus, although there is no
reason to suppose for one second that^Ali’s dicta are authentic, there is
some certainty that they were prior to the story of cUbada. As much as I
would incline to say that the story of ^Ubada was produced in response to
the hard-line attitude of Shafiei and the like, the general outline of
the stories of ‘'All, produced perhaps for not entirely dissimilar
reasons, could be thought to be the main impetus for the proliferation of
the story of eUbada. But the stories ofeAli were themselves rejected by
the Kufans because they contradicted the accepted local practice. This
was a good opportunity for the Basrans to adopt those outlines and put
them into the mouth of the Prophet, Prior to that, the adopted Quranic
formula: "Until God appoint a way for them (women)", was known not as
part of the Prophetical fradith but as part of an exegetical device. The
so-called: Tafsir Mujahid asserts that the phrase was explained by
Mujahid as follows: "Aw yajcal Allahu lahunna sabila" "qal* ay
32al-hadd ." That that was the most acceptable and perhaps the only
possible "authentic" report as far as Bukhari was concerned, is clear
from his treatment of the matter under the Kitab al-Tafsir, within the
rubric glossing several words and phrases from Sura 4. The rubric reads:
"Ibn rAbbas said: ’a way for them* means stoning to death the non-virgin
33and flogging the virgin."
It seems to me the pericope originated as a gloss of Q.4:15,16. 
Later, with the help of the existence of general outlines of cAli!s
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pericope, the pericope was transformed into a Prophetical foadlth 
standing in its own right. Once it occupied a position of its own, it 
was quite possible to elevate its content into revealed status. Thus, it 
was a matter of choice later as to which version to adopt. Tirmidhi, 
like Shafici before him, supported the view that SP was established by 
the Sunna. They achieved this partly by applying only the appropriate 
sections of the pericope on the one hand, and partly by invoking other 
Prophetical fradiths on the other.
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SYNOPSIS (G)
The following chart is meant to show those who transmitted the fradith of 
cUbada without Unit a.a- and those who included it as an introduction to 
Unit a.
Unit a. alone
San. H.13308
Han. vol.1, p.476$ vol.5, p.p.313 and 320
Bu. Tafsir: Surat. 4, Rubric
Mu. Hudud: C.3, H.1 and 3
Daw. Hudud: C.23, H.3, (H. 4415, Vol.4, P.569), cf. H.4416-7
Tir. gudud: C.8, H.4.
Jah. Hudud: C.7, H.2.
Par. Hudud: 19
Bay. Hudud: C.2, H.2; C.13, H.1.
Unit a. preceded by Unit a.a- 
San. H.13359
Han. vol. 5, p.p. 317, 318, 321 and 327.
cf. p. 190; and vol.6, p.103 
Mu. Hudud: C.3, H.2.
Bay Hudud: C.2, H.1.
Bagh. Hudud: vol.2, p.44.
Tab. (See Majma* al-Zawa^id, vol. 6, Hudud: p.264-5).
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Section Two 
I KHTI L AF
INTRODUCTION
The significance of the Ikhtilaf - disagreement of the law
specialists, the Fuqaha - in the elaboration of Islamic law is usually
underestimated and often miscalculated. Its impact is frequently
estimated to be minor, trivial and about matters of no great importance;
for whenever there is a point of dispute, God and His prophet are the
final court of appeal. The Quran 4:59 reads: Tl. . . and if you dispute
among yourselves about something then appeal to God and His prophet
. . ." The role of Ikhtilaf is thought to embrace only those problems
outside the Scripture and Sunna of the Prophet; while its existence is
1
taken to be a blessing for the community.
This theological attitude is mainly due to the assumption,
originally proposed and promptly disposed of, by the law specialists 
themselves that Ikhtilaf was almost invariably the result of individual 
understanding of the textual prop (Nass, pi. nugus). This assertion was 
largely designed to serve two purposes: (1) To recognise individual
authority, thereby promoting self-interests of the specialists, and (2) 
To assert the priority of the textual prop. The former has not only been 
claimed but also demonstrated distinctly insofar as all works of the Fiqh 
report and preserve the disagreements. The priority of the textual prop, 
however, still remains to be equally demonstrated.
Nevertheless, whenever a serious effort to assess the causes of 
Ikhtilaf is made, it is the priority of the textual prop which is made to 
bear the burden of the arguments. Thus, when the first systematic work 
of this kind attempted to assess the causes of the Ikhtilaf al-Fuqaha*, 
both the terminology and the examples had to be borrowed from a
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well-established system of exegetical science - which presupposes 
precisely the point at issue.
•* 2 In his book, entitled: al-Ingaf fi bayan asbab al-khilaf, a
sixth-century Spanish Malikite Scholar, Batalyawsi, (d.521) assessed the
causes of the Ikhtilaf as follows:-
Under the rubric: "Dhikr al-Asbab al-Mujiba lil-khilaf kam
3
hiya”, the author declares: ”. . .  The disagreement among the people
of our religion stems from eight factors. These are:-
1. Polysemy (Ishtirak al-Alfag wal-Ma*anI) ^
2. Distinction between Veridical and Tropical
5(al-Haqiqa wal-Majaz)
3. Distinction between Simple and Compound 
(al-Ifrad wal-Tarklb) ^
4. Distinction between Statements of specific significance and
Statements of general significance:
(al-Khugug wal-Umum) ^
5. Problems of Transmission and Narration
g
(al-Riwaya wal-Naql)
6. Creative interpretation due to the lack of a textual prop
(al-Ijtihad fi ma la nags flhi) ^
107. Abrogation (al-Nasikh wal-Mansukh)
8. Free exercise of juridical discretion, termed:
11
al-Ibaha wal-tawsic.
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Having put forward those eight factors as the causes of
disagreement among the Muslim*ulama\ the author discusses every rubric
with examples to prove his point. It is worth noting here that the
examples given by the author are the same examples traditionally adduced
by the authors of works on Ikhtil&f fi ugul al-fiqh -Variation in the
12Principles of Jurisprudence. This science developed towards the end
of the third century, after Shafiei's early attempts to systematise the
law, and must be distinguished from later works on the causes of Ikhtilaf
of the law specialists. The examples given by the author are either
derived from Scripture or the Sunna or from both. Even for the heading:
"al-Ijtihad fi ma la nags fihi", where one would expect to find an
example with no Scriptural or hadith connection, the author confines the
area of disagreement to qiyas -analogy; hence restricting Creative
14interpretation Ctopos 6) to an existing precedent or institution.
Examples provided for al-Ibaha wal-tawsic, i.e., free exercise of
juridical discretion, are: Adhan -Calling to prayer; Takbir cala
al-Jana*iz - Funeral prayer; Takbir al-Tashriq - Ceremonial prayer for
‘'Id; and al-Qira^at al-Sab* - Seven variant Readings, all of which are
15traditionally known to have been established by the Sunna. It is thus 
evident that all these headings, as they are presented by Batalyawsi, 
deal, or are connected with textual props. In short, personal 
interpretation of an existing nags is the sole cause of all disagreements 
in the Islamic law.
A second serious work of the same category, but with a different
emphasis, is the work of the seventh/eighth-century ^anbalite scholar,
Ibn Taymiyya (d.728) entitled: Raf* al-Malam *an al-a>immat al-
1 fia*lam. There the causes of the Ikhtilaf are first generalised in three 
broad categories as follows;
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a. The disbelief of the faqlh that the Prophet had indeed
uttered the textual prop (in question).
b. The disbelief of the faqih that the problem (in question)
has got anything to do with the textual prop (i.e., the 
irrelevance of the nasg to the problem in question).
0. The belief of the faqih that such-and-such an injunction
(i.e., mentioned in the textual prop) is abrogated (no 
17longer valid).
In a somewhat contradictory manner, Ibn Taymiyya immediately goes 
on to provide ten sub-headings serving as the detail for all causes fo 
the Ikhtilaf. These are as follows
1. Ignorance of the textual prop (cf. with (a), (b) and (c), 
above).
2. Distrust of the authenticity of the textual prop.
3 ,^ Weakness of the textual prop (i.e., <jacif, due to a defect in
the chain of transmitters - isnad).
4. Having strict stipulations for the acceptance of an isolated 
report (khabar al-Wafrid = that is a report handed down by one 
chain of narrators as opposed, for instance, to the 
mutawatir =■ that is a report handed down through several 
chains of transmitters).
5. Loss of remembrance of the textual prop.
7. Belief that the textual prop bears no juridical weight.
8. Conviction of that faqih that an injunction in a different
prop restricts the obvious meaning of the prop in question
18(i.e., khagg and *amm, or mutlaq and muqayyad).
191
9 Conviction of the faqih that the textual prop (hadith) is
contradicted by evidence which proves to him that the hadith 
must be either weak or abrogated, and must be reinterpreted 
accordingly (i.e., hadith v. local/common practice).
10. Conviction of the faqih that the textual prop (hadith) is
contradicted by a stronger textual prop (i.e., hadith v.
" 1 9Qur*an or a weak hadith v. a strong hadith.
Like |3htalyawsi, Ibn Taymiyya too claims the priority of the
textual props over the Ikhtilaf. His examples too are explicitly
traditional. However, unlike Batalyawsi, he acknowledges the existence
of Ikhtilaf as a result of personal opinion, as can be seen from the
heading (1) Ignorance of the textual prop. Nevertheless, examples
provided for (1) are 15 incidents in which several Companions are
reported to have adopted their personal opinions concerning certain
issues due to their ignorance of the appropriate textual prop. However,
they changed their opinions after being informed about the existence of
20an appropriate textual prop. It is worth noting here that the
examples themselves are hadiths and athar which come down to us from the 
21Classical Period. Furthermore, in each incident the textual prop
emerges as the valid proof for the issue at hand. No examples are 
provided for the fuqaha9 of the Pre-formative Period. Referring to his 
examples for the topos (1), Ibn Taymiyya is content to say,
. . . anyone who believes that every authentic tradition 
must have reached scholars in general (a*imma), or a 
specific scholar (imam), is insolently and preposterously 
wrong (fa huwa mukhti*un khata^ an fahishan qabihan). No 
one can say that all the Traditions were collected and 
written down . . . .  for all these famous compendia
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(al-Sunan) were put together at a time when all those a*imma
of the schools were extinct (innama jumie at bacda inqirad
22al-a*imma al-matbucin . . .)
What is not clear here is whether the demonstrated examples of the 
succeeding generations - Pr. F.P. Scholars - are to be understood to have 
ceased after the discovery of an appropriate prop or not. However, one 
thing is clear, at least to me. Ibn Taymiyya accepts the role of ra*y as 
among the causes of the Ikhtilaf. But his examples illustrate only 
occasions when a corrective prop turned up later.
A similar attitude was shown by two authors, who have undertaken to
trace the causes of the Ikhtilaf of the Fuqaha: Waliyy Allah Dihlawi (d.
-  - 241180 AH) in his book entitled: al~Ingaf fi bayan asbab al-Khilaf, and
eAli al-Khafif, a contemporary Egyptian scholar, whose book is entitled:
— P R
Muhadarat fi asbab ikhtilaf al-Fuqaha9. Like their predecessors, they 
too adduce similar techniques and almost identical examples to prove 
their point of view.
It is clear that although the authors of the works on asbab
al-khilaf recognise ra* y as among the reasons of the disagreement among
the law specialists, they deny it a major role in the elaboration of the
Fiqh and hence they deny its impact upon the textual prop/s. This
attitude arises from one common "assumption"; namely, that Islamic law,
right from the beginning, originated from four sources (Usui): the
Qur*an, the Sunna, Ijma* and Qiyas. This assumption was not only refuted
26by Schacht in his discussion of the origins of Islamic Jurisprudence, 
but may also be proved to be void - from a practical point of view - by 
analyses of the arguments of the very champion of that theory, Shafici. 
In many instances, if not all, Shafi^i’s personal interpretation seems
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to be the final court of appeal. Hence, how can anyone claim that the
source of such-and-such problem is the Qur*an or the Surma, or both when
27one imposes one’s own decision upon the textual prop. Had a little
more attention been paid to the nature and historical evidence of 
Ikhtilaf of the Pre-formative Period, as well as to the true nature of 
the Four Sources in their practical rather than their theoretical 
aspect, it might have been realised that the causes of Ikhtilaf are 
personal opinions and personal interpretation. Similarly, the sources 
of the law, which may be thought posterior to the Ikhtilaf, are Ra* y, 
Qiyas, Ijmac , Sunna and the Qur^  an in that order. It was the influence 
of these systematised norms, known as the Principles of Jurisprudence, 
which led the surveyors of the causes of the Ikhtilaf to assess the 
causes in harmony with the Usui on the ground that most of the juridical 
problems are well known to have an appropriate textual prop. But the 
mere existence of a prop does not necessitate that a particular scholar 
must have known it, nor that he must have employed it for such-and-such a 
problem. Furthermore, as I hope to demonstrate, most of the textual 
props connected with juridical problems came into full existence only in 
the third century, i.e., the Classical Period. The nature and 
composition of some of these props show that it was the Ikhtilaf which 
shaped their forms.
In Section I we have seen how and why those hadiths dealing with 
adultery were employed, where they were employed and who employed them. 
At the same time we have managed, I hope, to discover that the 
composition of each story, in its myriad versions, demonstrates more the 
concerns of those who transmitted and preserved them than the historical 
facts which they are claimed to portray for the ideal community - the 
community of Mutjammad.
19M
The following section is complementary to Section I. We will 
examine here the Ikhtilaf of the fuqaha* in all important issues on the 
problems arising from the issue of zina.
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CHAPTER VIII
zina
Almost all Islamic juridical literature of the Pre-Formative
Period, as well as that of the Formative Period, lacks a clear and full
definition of zina. This is due partly to the popular legal practice of
each region and partly to the right of each individual jurist to produce
his own definition. Thus, whenever we are offered a definition of zina
of a particular legal school, be it Sunni or Shicj, it is not from the
Imam of the school but, rather from an authorative work of the
Post-Classical Period. Kasani (d.587) \  for instance, became a
2classical spokeman for Abu Hanifa Cd.150); Ibn 'Arabi (d.468) and Ibn
3 s _ _
Rushd (d.52Q) are spokesmen for Malik (d.179); Abu Ishaq al-Shirazi
Jl c
(d.476) and Nawawi Cd.667) are Shafici's representatives (d.204);
, tin 111 #*£**&'***&) * ap*k*smm»
Ibn Qudama (d.620) a spokesman for^Dawud al-Zahiri (d.270) and so 
on.
One does not need to list all the definition given by the above 
authors in order to see the differences between their schools on what 
constitutes zina; one definition, taken at random, will do. Kasani 
offers the following definition:
zina is a term for unlawful sexual intercourse (al wat* 
al-haram) in the forepart of a living female (fi qubul 
a1-mar*at al-hayya) performed with mutual consent and 
committed in the abode of Justice (fi Par al-Adl) by those 
liable to the Islamic Law - those who, while committing such 
an act, are free from all facts of possessory rights and
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ambiguity (shubha) for such action, free from the right of
ownership (milk) and the true nature of marriage or
ambiguous marriage. ®
Tedious as it may seem, Kasani was trying to accommodate all previous 
opinions of his school, particularly the disagreement between Abu
Hanifa, the Imam, and his two disciples Abu Yusuf (d.182) and Shaybani
(d.189), as well as to facilitate opinions and some of the nusug which, 
by his time, had gained the approval of his own predecessors of the 
Post-Classical Period and at the same time to demonstrate the inadequacy 
of other definitions proposed by rival schools. A close examination of 
each of his provisions will elucidate the matter.
1. AL-WAT*AL-HARAM
The intention of this phrase is to exclude any sexual intercourse 
between spouses during the menstruation period - which is unanimously 
agreed by all the schools to be forbidden - and at the same time to guard 
against the use of terminology such as Ityan al-mar^ a or Ityan ficl 
al-mar>a (to do/to perform/to execute/ to commit sexual intercourse with 
a woman) which would include any sexual intercourse between a mature 
woman and minor or insane male. In all schools, except the Hanafite, the 
woman in such a case is susceptible to the fixed penalty (the fradd). 
Some members of the Hanafite school disagreed among themselves.
_ - 9According to Shaybani, Abu Hanifa does not consider an act of 
this nature as zina. His argument is that legally the act is not called 
zina, for the minor and the insane are ineligible and unaccountable to 
the Law. Thus, the female participant, by means of being involved with
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an ineligible person, is not punishable by the fradd; for she cannot be 
called zaniya: an adulteress. Abu Hanifa employs a rather clumsy and
crude technique to demonstrate how a female partner becomes susceptible
to the hadd punishment for zina. He argues that n a woman is not
punished for zina because of her pure involvement in the act, but rather 
because of the male partner who is a pre-requisite factor in such an act 
(al-asl).1 Thus, unless the agl is subject to the Law, the female 
partner is not and should not be accountable for the act in which she is 
only a complementary factor, farc. The minor and the insane in this case 
are, of course, asl. But they are ineligible and unaccountable to the 
Law. Since the asl in this case is not susceptible to the hadd, the 
female partner becomes automatically unsusceptible to the hadd, because 
of her complementary position. Accordingly, a mature male with a female, 
minor or insane, is punishable by the hadd for zina because he is the 
agl. But the female minor or insane are not punishable by the hadd 
because of their ineligibility to the Law, despite the fact that, in this 
particular example, they fulfilled their complimentary role from the 
legal point of view. ^
Zufar (d.158), a close friend of Abu Hanifa who started as
traditionist but later took pleasure in speculation, that is if the books
11of the Tabaqat are correct, disagreed with his colleague. He
rejected the distinction his friend made between the agl and the far?%
and is reported to have added: ”....It takes two to commit the act.
Hence, whoever is eligible to the Law should be punished accordingly, for
the ineligibility of one should not prevent the law being applied to
those who are accountable for their conduct. A mature partner in this
case, male or female, shoujd^ j be punished by the hadd, for his or her
12action is pure zing.1
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Abu Yusuf and Shaybani followed the opinion of their master. Their
arguments are similar to those of Abu Hanifa. However, Abu Yusuf is also
reported to have taken Zufar's side on the question of the mature woman
13with a minor or insale male.
Thus, the Iraqi masters of the Pre-Formative Period disagreed 
amongst themselves on the question of sexual intercourse between the 
mature and the minor or insane. Abu Hanifa, Abu Yusuf and Shaybani 
employed a cumbersome argument to avert the hadd punishment from the 
mature female because they did not consider her a prerequisite factor. 
Consequently, they considered a mature male who had his way with a minor 
or an insane female as zani and hence punishable by the hadd. By means 
of a clumsy distinction between agl and far*, they conceded that a female 
minor and an insane female do fulfil the complementary role. Realizing 
that the fulfilment of the role would lead to the resumption of the 
responsibility and hence to its consequences, i.e. the hadd punishment, 
they resorted to a second argument whereby the ineligibility . of the 
female minor and/or the insane female to the Law prevents her from being 
susceptible to the hadd punishment. Zufar rejected this clumsy 
distinction across the board. For him, it takes two to commit the 
action. Hence, the ineligibility of one partner should not stand as an 
impediment to the application of the Law to another partner who is 
accountable for his actions. It is worth pointing out that neither the 
Qur>an nor the hadith has been adduced to substantiate the argument, 
neither for nor against.
An almost similar argument to those of Abu Hanifa and his 
supporters was employed, perhaps coincidentally, by Malik in the Hijaz, 
but not without some distinctions. Like Abu Hanifa, Malik does not 
consider a mature female with a minor male as zaniya. However, when a
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mature female becomes involved with an insane male, she is punishable by
the hadd for zina. His argument is that she gains satisfaction from the
14insane male but not from the minor. There is no confirmed report from
Malik on the question of a mature male with an insane female. However,
15Ibn al-Qasim, a student of Malik (d. 191) * was asked by the compiler of 
the Mudawwana, Sahnun (d.240), about Malik’s attitude on this particular 
problem. He replied:
I have not heard anything from Malik on this issue. But,
personally, I think the case is similar to that of a mature
male with a minor female. In fact, it is more serious than 
the latter (!). ^
Now, Malik’s view on the question of a mature male with a female minor is 
that if it is possible to have sex with the latter (yujamac mithluha),
the hadd punishment should be imposed upon the person who fornicated with
** 17her (uqim al-hadd ‘ala man zana biha). In other words, while Abu
Hanifa considers that susceptibility to the hadd punishment depends on
the accountability of the agl regardless of the ineligibility of the
farc, Malik considers the possibility of having sex with the minor as a
condition for the susceptibility to the hadd. The difference will be
seen in a case where it is impossible to have sex with a female minor.
Abu Hanifa would inflict the hadd punishment upon the male culprit
because of his sexual assault which is zina. Malik, in such a case,
would not subject the culprit to the hadd punishment. Such a crime falls 
- 18under ta*zir. Conversely, a mature woman with a male minor is not 
punishable because it is not possible to have sex with him. Malik does 
not elaborate to explain how or when it becomes possible to have sex with 
a minor. However, judging from his argument that a female who fornicates 
with an Insane male should be punished with the fradd because she gains
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satisfaction from him, we can conclude by saying that puberty for Malik 
is the criterion for the possibility of having sex. Whether the minor 
ejaculates or not is irrelevant as long as it is possible. Once it is 
possible, anyone who fornicates with him or her, provided the fornicator 
is mature, should be subjected to the hadd punishment. What we should 
bear in mind here, is that the differences, whether in terms of regional 
or internal variation, depend on juridical speculations and nothing 
more.
If one author of the Post-Classical Period - Zakariyya al-Ansari
( d 2-6 ) is correct, Shafici, familiar with these arguments, adopted
19Zufar’s point of view. However, I have not managed to find an 
identical view in the Umm or in the Risala. Assuming that it is the well 
known view of Shafi*i, since it was reported not only by his own 
supporters of the late Post-Classical Period, but also by a supporter of 
his opponents belonging to the same period, in fact a little earlier than 
the author of Asna al-Matalib, it is quite clear that even Shafi'i, who 
would not hesitate to employ any available Prophetical hadith, did not 
manage to find an authorative nags either to substantiate the argument or 
to refute the view of his opponents.
By the Classical Period, however, a Prophetical hadith dealing 
with the unaccountability of the insane, the minor, and the sleeper, came 
to be the locus classicus conventionally employed in the above argument. 
The hadith, which has been reported in various forms, runs as follows:
The Pen has been stopped from writing the actions of three 
people: The insane until he regains his faculty; the minor
until he becomes mature and the sleeper until he awakens.
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6-*e. actions of these three people will never be recorded
Sarakhsi, a fifth-century Hanafite scholar who knew the hadith very 
well, found it, perhaps, unsuitable for the argument. Hence he relied on 
lexical usage and a rhetorical device to support Abu Hanifa1s view. He 
argues:
..... the action of a male, minor or insane, is zina only as 
far as the common usage is concerned and not in the law 
(Shari*a). Therefore, the action of the associate - a 
mature female - cannot be called zina in the Sharica. If God 
calls her in the Qur*an: Zaniya (adulteress), it should be 
understood as "Muzna biha11 (the one who has been fornicated 
with).
Sarakhsi goes on to draw a Quranic parallel to support his exegetical 
tricks to show what the term "zaniya1 (adulteress) could mean:
It is similar to other Quranic usages. For instance, 
Q.69:21 reads "fi *ishatin radyan. This should be 
understood as: 1 fi ‘ishatin marflyya" (i.e. "In blissful 
life", to be understood as "in the state of life with which 
one is contented"). Similarly, Q.87:21 reads "ma^in dafiq". 
This should be understood as "ma*in madfuq" (i.e. "gushing 
water", to be understood as "the water which is caused to 
burst forth"). ^
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He goes on to repeat himself and to praise his own methodology (wa 
hadha fiqhun daqiqun wa farqun hasan ....), until he adduces a textual 
proof upon which the whole argument, he claims, depends. He says:
The origin of this problem is the hadith of cUmar: Avoid
punishments (frudud) as much as possible. For an Imam, to
make a mistake in pardon is better than to make a mistake in
punishment. So, whenever there is a way to acquit a Muslim
22of an offence, do acquit him.
Anticipating an objection to his attitude regarding the punishment 
of a mature male who has committed sexual intercourse with a female, 
minor or insane, Sarakhsi says: 11.... the hadith is not applicable to
this case, because there is no ambiguity (shubha) in the case; the man is
- 23zani (adulterer)." We will be meeting the above maxim, which
restricts the application of the hudud, on several occasions, for it
became a classical dictum used to dismiss many acts which otherwise would
24
have been considered zina. The saying itself was known to both Abu 
Yusuf and Shaybani. The former knew it, in a different form, as a saying 
of the Companions. (Idra*u al-hudud bil-shubuhat mastata*tum,
p r
fal-khata* fil- cafw khayrun min al-khata* fil-cuquba). The
latter, like Abu Yusuf, knew it as a saying ascribed to Ibrahim
_ 26 
al-Nakha*i, an authority of the Kufans (d.95/6). Malik, too, knew it,
27but as a general maxim (Yuqalu idra’u al-hudud mastata*turn).
On the other hand, Shafici, who reports the maxim sometimes as
eUmar’s saying and at other times as Hammad’s (Kufan, d.120), is hesitant
28to employ it as a Prophetical dictum. Instead, concerning those cases 
where the hadd can be avoided (mainly rape on the female side), Shafi'I 
provides only a rubric: "Chapter: Concerning cases in which the hadd
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29can be avoided." In one place, Shafiei points out the misuse of the
30maxim by the Iraqis. By the time of Al-Mawardi (d.450), however, the
31maxim was firmly established as a Prophetical hadith. It was left to
Ibn Hazm (d.456) to launch a severe and unprecedented attack on the
32validity and authenticity of the maxim. However, Ibn Hazm was
fighting against a strong current of belief, for the maxim was already
incorporated in the Classical Collections, some of which had gained 
33canonical status.
H . FOREPART OP A FEMALE (FI QUBUL AL-MAR*A)
This proviso is designed to exclude sodomy from the sphere of zina.
34Thus, sodomy is not to be included under the fradd of zina.
Abu Hanifa holds the view that sodomy is not zina; hence the two
35crimes are different and to be treated differently. His arguments
here are similar to those adduced by him for the inapplicability of the
ftadd punishment to the mature female who has sexual intercourse with a
minor or insane male. According to the works of the Post-Classical
Period, Abu Hanifa argues that not only are the two crimes prohibited on
different grounds, but also they have different names. Sodomy is
called; liwat, and a sodomite is called luti, while fornication proper
the names are zina for adultery, zani for adulterer, and zaniya for
adulteress. "Thus," he claims, "the dissimilarity of names is clear
proof of dissimilitude of the acts" (wakhtilaf al-asami dalllun *ala
37ikhtilaf al-ma^ani fil-agl). Furthermore, the grounds on which zina 
was prohibited are missing in sodomy. These are the mingling of 
genealogy (ikhtilat al-ansab) and the abandonment of children (ta<jyi*
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■no
al-awlad), both of which are absent from sodomy. In addition to
that, if the punishment for sodomy were equivalent to that for zina, then
•30
the Companions should not have disagreed among themselves.
- 40Abu Yusuf and Shaybani disagree with their master. They place 
sodomy under the zina hadd because both crimes are prohibited on a 
similar ground: unlawful sexual intercourse (al wat*al-muharram).
Moreover, in the Qur*an both crimes are called fafrisha, and both acts are 
prohibited. Furthermore, the prime condition in zina, which is to 
ejaculate into a secret part of a human being, is present in sodomy with 
no form of ambiguity (shubha) (wa huwa »Ilaj al-far.j fil-farj *ala wajhin 
mafrzurin la shubhata fihi liqagd safb al-ma*, wa qad wujida dhalika 
kullahu). ^
It is worth pointing out that this is a crude analogy (qiyas)
derived from the parallel of an existing decision on zina.showing that
adultery and sodomy are to be treated in the same manner on the grounds
that both crimes have common features: both are defined as unlawful
42sexual intercourse, both are called "fafrisha", both are prohibited in 
the Qur> an, and both have a single aim: sexual satisfaction which is
achieved outside the legal bonds of marriage or concubinage (nikafr or 
milk). 43
Malik, like Abu Yusuf and Shaybani, places sodomy under the zina
hadd. Unlike the latter, however, Malik derives his opinion from the
prominent Medinan scholar Ibn Shihab al-Zuhri (d.124), who said to
Malik: "He who commits sodomy, should be stoned to death, whether mufrgan
or not" (i.e. chaste, betrothed, possibly married, free, Muslim, 
44etc.). Nevertheless, Malik does not consider sodomy between spouses
- 45as punishable by the hadd or zina. In fact, he even considers such
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acts permissable (huwa wat^un yughtasal minhu). His disciple Ibn
al-Qasim (d.191) disagrees with him. After reporting his master’s view
on the subject, Ibn al-Qasim comments: "Personally, I think the
punishment of (zina) hadd should be applied here; because God has said:
'....You mount men for your satisfaction ....’ (Q.7:81) and ' .... you
indeed commit a vile deed (fahisha) (Q.27:54). In another place, he
said: 'And those among you who commit it .... ' (Q.4:16). So God has
46called both crimes 'fahisha'." The argument adduced here is that the 
term fahisha has been used for both crimes as prohibited acts. Hence
there is no distinction as to whether the crime has been committed by
spouses or not. Shafici, who places sodomy of all sorts - man + man, man 
+ female, and husband + wife -under the hadd punishment of zina, 
summarizes the dispute and its complications. On sodomy, other than that 
of spouses, Shafici says:
I have been told by a man, on the authority of Ibn Abl Dhi'b, 
from al-Qasim b. al-Walid, from Yazid (presumably the son of 
Ibn Munkadir), who said: "^ Vli had stoned to death a
sodomite!" This is our opinion too. I would stone to death
every sodomite whether muhsan or not. Their master, i.e.
Abu Hanifa with reference to Abu Yusuf and Shaybani, says: 
'A sodomite is not punished by the hadd.' According to him, 
if a sodomite commits sodomy during the pilgrimage, his 
state of sanctity (ihram) is not affected, nor is he 
required to purify himself by taking a bath unless he has 
ejaculated. His own disciples Abu Yusuf and Shaybani
disagree with him. They say: "A sodomite is a similar to a
zani. If he is mufrgan, then he should be stoned to death, 
and if he is not muhsan, then he should be flogged 100 
lashes!" In addition to that, God has made it quite clear
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what is and what is not zina. He permitted sexual
intercourse with women on two grounds only: (1) Through
marriage, and (2) through concubinage, and forbade this to
happen in any way other than under the two conditions
mentioned. How then can any one claim that there is
47confusion or ambiguity between the two crimes!
The prohibition mentioned in the argument has been elaborated 
elsewhere in the Umm. Discussing the meaning of Q.23:5-7 (and those who 
abstain from sex, except with those joined to them in the marriage bond, 
or with those whom their right hand possesses, they (in their case) are 
free from blame. But those whose desires exceed these limits, those are 
transgressors.), Shafici argues that "...any sexual intercourse outside 
these limits is zina." ^
Turning to the question of sodomy between spouses Shafici employs
49similar techniques and verses to place the crime under the zina hadd. 
However, it is facinating to see what must have prompted Malik to allow 
sodomy between spouses. Discusssing the question of sodomy between 
husband and wife (Ityan al-nisa*fi adbarihinna), Shafi'i, in addition to 
the above argument, goes on to say:
God has said: "Your wives are as a tilth unto you; so
approach your tilth wherever/however you wish ..." (anna 
shia turn) Q.2:223. There are two possibilities concerning 
the meaning of the verse: (a) To mount a wife wherever and
whichever way the husband wishes, for anna shi^tum, could 
mean however you wish, there is no restriction, (i.e. even 
anal intercourse is permissable), in the same manner as one 
approaches his tilth, (b) That the word "frarth" (tilth) is
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intended to mean 'sowing', for tilth is a place where one 
could produce a child. Now, it is not possible to produce a 
child from any place other than the forepart of a female. 
With respect to these possibilities, our friends (i.e. the 
Medinians) disagreed among themselves concerning sodomy 
between spouses, some of them (such as the Hanafite of the 
Iraqis) understanding the latter interpretation (i.e. place 
of fertility) prohibited sodomy between spouses; others 
(i.e. Malik) understanding the former possibility
(i.e., wherever/however) permitted the act between spouses. 
As far as I am concerned, their approaches originated from 
these two possibilities which I have mentioned. So, I have 
to appeal to the Prophet. I tried to find a Prophetical
hadith to see who is right and who is wrong . I found two
contradictory hadiths from the Prophet. One, from Thabit - 
and this is Ibn cUyayna’s tradition - from Mufraramad b.
al-Munkadir, on the authority of Jabir b. eAbd Allah, who 
said: "The Jews used to say that 'He who mounts his wife
from the rear will cause her to give birth to a cross-eyed 
child. So God revealed Q.2.223. Your wives are as a tilth 
unto you; so approach your tilth wherever/however you wish 
The second hadith is from my uncle Muhammad b. cAlI b. 
Shafi*i ...., from Khuzayma b. Thabit who said: "A man
asked the Prophet about mounting women from the rear (ityan 
al-nisa fi adbarihinna). The Prophet replied: 'Certainly,
it is permitted' I halal). When the man was about to depart, 
the Prophet said to him: 'What did you mean? Which of the
two passages did you mean?' (fi ayy al-jirbatayn, or fi ayy 
al-harzatayn or fi ayy al-khagfatayn?) Is it from the rear 
to the forepart? If that is what you meant, then it is
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right. But if you mean, from the rear to the rear, (anal 
intercourse) - then no! God is not shy in the matter of 
truth! Do not mount your wives from rear!"
Shafici concludes by accepting the latter hadith and hence favouring the
50second of the proposed interpretations of Q.2.233.
By the time of Ibn Hanbal (d.2^ 1), several hadiths, Prophetical or 
otherwise, were in circulation. Some of them found their way into the 
Classical Collections. Among those are:
Sodomy between non-spouses
(a) Against the hadd punishment:
1. The Prophet said
The thing I fear most from my
51followers (Ummati) is sodomy.
2. The Prophet said:
52He who commits sodomy is cursed.
S* M &
(b) For the punishment (death) but not the zina hadd:
1. The Prophet said:
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2. The Prophet said:
A,
Those whom you discover committing sodomy, kill the
53active and the passive.
(c) For the zina hadd, however, stoning to death only;
1. The Prophet said:
yJt>u ^  fj* &
Those whom you discover committing sodomy, stone to
death both the upper one and the one who is at the 
54bottom.
2. Ibn Shihab’s decision (see pp.205above).
3. Ibn Musayyib’s decision (see p.Zojr above).
4. eAlifs decision (see pp.zo€above, adduced by Shafi*i).
(d) Equating with zina, i.e. both incur a similar punishment:
1. The Prophet said:
If a man/woman mounts another man/woman then both are
55adulters/adulteresses.
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Sodomy between spouses
(e) Against the Practice;
1. The Prophet said:
56Do not mount women from the rear.
2. The Prophet said:
■»' ^ — jJ'
57Do not mount women from their backsides.
3. The Prophet said:
' 'A/.* <*.?' <1
He who performs sexual intercourse with his wife 
o r  mpurii. n&f yVffm fu^r backs ide  
during her menstruation^or consults a soothsayer, has
rejected what had been revealed to Muhammad (i.e. is
an infidel). ^
4. The Prophet said:
d ' ij*Cr* 6
He who mounts his wife from the rear is cursed. ^
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Of all the textual proofs mentioned above, only two 
non-Prophetical fradiths were known to the masters of the pre-Formative 
Period. C-4 was known by the Iraqis. However, only Abu Yusuf and
Shaybani, and perhaps Zufar, decided the issue accordingly. C-2 was
Malik’s only authority for placing sodomy under the Stoning Penalty, 
except when performed by spouses. Shafi'i, who knew both C-2 and C-4, 
and hence placed sodomy under the death penalty but not the zina hadd, 
did not accept Malik’s distinction. Apart from understanding that the
core of the problem rested on sexual interpretation, he knew a
Prophetical foadith to support only one of the two interpretations. (See 
C—1 above).
A similar view, concerning sodomy of all sorts, is ascribed to . . .
a
Ahmad b. Hanbal (d.241). According to al-KhiMql (d.33*0, the earliest
Hanbalite scholar to leave a juridical work, entitled: Mukhtagar
■* 60al-Khte&qi, Ibn Hanbal applied the death penalty to the sodomites 
without making any distinction. However, unlike the early masters, Ibn
n
Habal, in addition to the textual proofs mentioned, knew B-1 and 2 from* h.
which he adduced his opinion. We should still bear in mind, however, 
that most of the textual proofs mentioned above were not known to these 
masters. Nevertheless, it is quite clear that towards the end of the 
Classical Period, it was generally known that most of the prominent 
successors (Tabic un) were of the opinion that the punishment for Sodomy 
was equal to that of Adultery. Tirmidhi (d.279), for instance, after 
transmitting A-1 and 2 and B-1 and 2, comments: "This hadith has many
defects with reference to its chain of authority (isnad). Furthermore, 
we know of no one, but *Asim b. eUmar al-'Umari, who has transmitted this
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hadith from Suhayl b. Abi Salih. Generally, ^Asim’s hadiths are
unaccepted due to his (weak) memory.1 (.. .yudatcaf fil-hadith min qibal 
62hifgihi). Tirmidhi goes on to summarize the opinion concerning
sodomy:
People have differed with respect to the punishment of the 
sodomite. Some favoured the Stoning Penalty for every 
sodomite (....afrsan aw lam yuhsin). This is the opinion of 
Malik, Shafi‘i, Ahmad, (b.Hanbal) and Ishaq Cb. Rahwayh, 
d.238). Others, among the jurists of the second generation 
(Tabi*- un) such as Hasan al-Basri (d.110), Ibrahim al-Nakha* i 
(Kufan d.95/96), cAta’b. Abi Rabah (Meccan d. 114 or 115) 
and many others, said: "The punishment for the sodomite is
equal to that of the adulterer (al-zani).1 This is also the 
opinion of Sufyan al Thawri (Meccan d.161) and the people of 
Kufa." 63
Thus neither the Meccans or the Medinans, nor the Iraqis, Basrans 
or Kufans, of the Pre-Formative and Formative Periods knew a Prophetical 
hadith adduced by Shafiei to disapprove of sodomy between spouses, and 
that of Ahmad b. Hanbal with respect to the death penalty for Sodomy. 
All hadiths on the above subjects came into existence during the 
Classical Period. Thus it is not surprising to see them being exploited 
and adduced in every possible situation by the Post-Classical scholars, 
for they also - like the hadiths discussed for proviso 1 in the 
definition - became the LOCUS CLASSICUS for the juridical literature.
Ill. LIVE WOMEN
This proviso was invented to guard against the ikhtilaf of the 
Post-Classical Periodj hence there is no hadith to support it, nor to
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refute one’s point of view, it might be interesting, however, to examine 
the criteria on which the Post Classical scholars based their arguments.
Most of the Hanafite scholars did not consider a man who assaulted
64a dead woman punishable by a particular hadd. However, discretionary
punishment, known at ta^zir, i.e. deterrence, is recommended. Since the
purpose of this doctrine is to "deter” the offender and to make him an
example for others, the appropriate punishment is left to the discretion
of the authority, usually expressed as the Imam. However, we must
realize the difference between the technical terminology of tac zir, when
it is used to recommend a punishment for any given offence, and its usage
when "the matter should be left in the hands of Imam." The former, it
seems, means a punishment must be applied, though what kind of punishment
is left to the discretion of the authority. In the latter instance, the
entire issue is left to the discretion of the authority. He may, if he
thinks it appropriate, apply some sort of punishment as a deterrent or,
65alternatively, he is free not to punish the offender at all.
Malikites, according to the most popular opinion (al-mashhur fil* 
madhhab), believe the crime is punishable by the zina hadd. Conversely, 
if a woman assaults a dead man (!) she is not punishable by the zina hadd 
because of lack of enjoyment. ^  Shafirites do not apply the hadd
punishment, because this kind of crime is distasteful by nature. It is 
recommended, however, that the offender should be placed under taczir
fi 7
punishment for violating the sanctity of the dead person.
68Furthermore, some Shaficites do impose the hadd punishment.
The Han^balites, like the Shaficites, adopted these two* V/
contradictory opinions. However, their most popular opinion is the
application of the hadd punishment on the grounds that it is more of a
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disgrace than committing adultery with a living woman. Ibn Qudama, who
favoured the doctrine, managed to find an early opinion ascribed to
69Awza'i (Syrian authority, d. 157).
Not unrelated to this matter, is animal assault: (Ityan al-
bahima). There are a number of traditions, Prophetical and 
non-Prophetical, to support the applicability or inapplicability of the 
hadd punishment.
Kasani makes it clear that his masters, i.e. the Pre-Formative
Period Hanafites, had never discussed the matter. Then he goes on to
say: "However, the hadd punishment should not be applied here. But the
animal must be killed; for we know a hadith ascribed to cUmar in which he
70commanded that the animal be burnt."
_ y <|
Shafici briefly discussed the issue in his Umm. He seems to
favour the hadd, though he does not mention what kind of hadd. His
disciple al-Muzani (d.264) reports that Shafici later changed his 
72mmd. As far as the Shaficites are concerned, three different
opinions have been reported. The most popular opinion is that the crime
is punishable by ta* zir. The second opinion favours the death penalty.
73The third opinion places the crime under the zina punishment.
Ibn Hanbal is reported to have given two contradictory opinions: 
ta*zir to the offender and the animal should be killed, or the offender 
is punishable by the hadd of sodomy. The Hanbalites followed these 
opinions as a matter of choice. However, some treated the matter as that 
of zina.
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Ibn Qudama (d.620), who reports all these opinions of the school,
74
favours ta*zir and the killing of the animal. He concludes by saying
that there is no authentic textual proof for the application of the fradd
75punishment. (Lam yagihh al-nagg wa la yumkin qiyasuhu *ala al-waf)*
Now, the hadiths, adduced by the masters of the Post-Classical 
Period as the Locus Classicus are as follows:
(a) In favour of the death penalty:
1. IbnrAbbas said: "The Prophet said: He whom you find
assaulting an animal, kill him and kill the animal1
Ibn 'Abbas was asked: "What is wrong with the animal?"
He replied: "I have heard nothing from the Prophet
concerning that question. However, I think he hated
to see people eating its meat or making use of the
fj c
animal. And it has been done that way."
Tirmidhi concludes by saying: "We only know this
hadith from Ibn cAbbas." ^
2. cUmar’s practice, (see p. 2-/5“ )
(b) In favour of the criminality of the act but without the hadd:
The Prophet said: He who assaults an animal is
cursed." 78 ' (1* O - 0
(c) Against any hadd punishment:
The Prophet said: "No hadd punishment upon him who
79assaults an animal." #
^  (jp X j*
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Tirmidhi concludes: "This is a more authentic hadith
than the previous one. Most well learned men base
their practice upon this hadith. This is also the
opinion of Ahmad (b. Hanbal) and Ishaq (b.
Rahwayh). ^
IV. PERFORMED WITH MUTUAL CONSENT
Here the question of rape is adduced. According to the Fiqh
literature, rape can be exercised by male on female, female on male,
adult on minor, and insane on sane. The schools differ according to
their respective attitudes, i.e. accountability and unaccountability
for Abu Hanifa, possibility and impossibility for Malik, and
accountability for Zufar, Shafi^i and Ahmad. However, the only man not
to receive the fradd punishment is a man who has been forced by the Imam
or sultan - the high authority - to have sex with a woman, for he cannot
81defend himself against the Imam. Abu Yusuf and Shaybani do not employ 
this distinction, nor do they punish a man or a woman who has been raped, 
or forced to have sex. Abu Yusuf bases his decision on the rulings of 
three early prominent scholars: Sha'bi, Hasan al-Basri (d.110) and Ibn
Shihab al-Zuhri (d.124): "No fradd punishment for a woman who has been
raped." He concludes by saying: "This is the best of what I have
heard!" ^
Malik does not accept a woman's claim of being raped without clear
proof, such as bleeding or external evidence provided by an eye 
8 8
witness. It is worth noting here that Malik does not know the
Prophetical fradith with respect to restriction of the hadd punishment, 
or a living practice, in general, dealing with those who had acted 
unwillingly or under duress. However, he knows a non-Prophetical
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hadith, on the authority of Nafic (Medinan authority, d.117) in which
cUmar (the Caliph) is reported to have flogged and banished a slave who
raped a slave girl, but did not punish the girl for she had acted under 
84duress. Whether or not Malik rejected the decision of this hadith is 
not clear. For his attitude to a raped woman is contrary to the 
pericope. The pericope does not clarify whether cUmar applied the hadd 
punishment after collecting external evidence or not. Yet Malik 
incorporated the pericope in his Muwatta* without comment and with no 
indication of whether or not he favoured the decision therein. However, 
taking into consideration his usual attitude of providing comment on any 
given pericope with whose ruling he disagrees, it is perhaps not 
/ unacceptable to suggest that the pericope was added to the MUwatta* 
later, or if that is not the case, that it was known to him that cUmar 
applied the fyadd punishment after obtaining external evidence.
Shafici folows the opinion of Abu Yusuf and Shaybani.
Furthermore, he demands compensation (mahru al-mithl) from the rapist if
85he is accountable for his action. I have not managed to find a
prophetical hadith employed by Shafici to support the inapplicability of 
a punishment to a person who has acted under duress. I assume that if 
Shafi'i knew a hadith to that effect, then it must have been the hadith 
of *Umar in the Muwatta*.
Bukhari, who devotes a special book to Duress: (Kitab al-Ikrah),
found only two Prophetical hadiths connected with the issue in general.
One is the most famous hadith, which deals with the principle of "To each
according to his intention" transmitted on the authority of eUmar alone
from the Prophet (   innama al-ac mal bi al-niyyat wa innama li kull
86*imri * in m£ nawa ....). The second concerns Muhammad’s prayer for
those people who remained in Mecca unwillingly after his own expulsion
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from the city and his flight to Medina. However, Bukhari manages to
adduce several Qur*anic verses which consider those who acted under
duress as being unaccountable before God. These are Q.16:106, 3:28;
4:97; 84:75 and 24:33. ^  Under the particular chapter dealing with
rape: "Chapter: "If a woman is raped no punishment upon her." (Bab
idha istukrihat al-mar’at *ala al-zina fa la badd *alayha), Bukhari
transmits the badith of Nafi* ascribed to 'Umar, which we have already
88seen used by Malik.
Now, the Locus Classicus for the inapplicability of the badd 
punishment came to be:
1. "A woman was raped during the Prophet’s era. The Prophet
warded off the badd punishment from her but punished the 
84 ,rapist." (Istukrihat imra3atun *alacahd resuli all£h. Fa
89dara>a *anha al-hadd wa aqamahu fala al-ladhi asabaha.
2. "A woman, during the era of the Prophet, went out, heading
for the mosque to say her prayers. On her way she was 
intercepted by a man who raped her. When he finished, she 
shouted, so he ran away. Another man passed her. She said 
to him: ’That man has done such-and-such to me!’ Then she
passed a crowd of the Emigrants, (Meccans in Medina) and 
said to them: ’That man raped me.’ The crowd ran after the
man and caught someone whom she identified as the rapist. 
They brought the man before the Prophet. The Prophet 
ordered him to be stoned to death. Before the commencement 
of the punishment, the actual rapist stood up and said: 'It
is J who raped her!’ The Prophet said to the woman: ’Go!
God has forgiven you.' Then he turned to the accused and
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spoke. He gave his orders to stone to death the actual 
rapist. Later, the Prophet said: 'He had repented to the
extent that if all the people of Medina were sinners, the 
reward of his penance alone would suffice for .them all to be 
forgiven.'11 ^
3. The Prophet said: "My people are forgiven (not to be held
accountable) for their actions which were committed under
three categories: Mistake, forgetfulness and coercion.
(cUfiya li/can ummati *an thalath; al-khata* , wal-nisyan wa
91mastukrihu calayh.)
4. cUmar and the case of the slave, (see p. 2.If above)
5. Sacid, going back to Tariq b. Shihab: "A woman was brought
to *Umar accused of having committed adultery. The woman
said to cUmar: 'I was asleep. No sooner did I awake than I
found a man crouching over me.' So fUmar left her alone and
92did not apply the badd punishment to her."
6. On the authority of Tariq b. Shihab: "A woman was brought to
fUmar, whose case was as follows: She went to a shepherd and
asked him for a glass of water. The man refused to give her
a glass of water unless she allowed him to have sex with her.
She did. <Umar did not know what to do with her. So he
summoned cAli and sought his advice. cAli said: 'She was
destitute.' So 4Umar gave her something (to help herself)
93and released her.'"
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7. The Prophet said: "Three people are unaccountable for their
actions  " (see above)
V. IN THE ABODE OF JUSTICE
The proviso reflects the controversy concerning "territorial
limits for the hadd punishment" which was not surprisingly very much
disputed by the early masters. The issue concerned here was as follows:
If a Muslim soldier committed a crime in enemy territory, should he be
punished immediately by the general of the contingent, thus giving rise
to the problem of desertion, or should the culprit be left alone until
the return of the army to their base. The issue was very much a tension
between theory and practice and discussion was confined to Iraq and 
94Syria.
Abu Hanifa, as well as his two disciples Abu Yusuf and ShaybanI, do 
not apply hadd punishments in enemy territory. However, unlike their 
master, whose main ground is the fear of desertion, Abu Yusuf and 
ShaybanI know two fradiths going back to Hudhayfa and 'Umar b. Kha^tab.
95
Both authorities employed the same argument as Abu Hanifa. Awza'i
(Syrian authority, d.157) accepts the decision but only for the
punishment of theft. As far as other punishments are concerned, the
inapplicability does not arise. Abu Yusuf, astonished by Awza'i's crude
distinction, wonders: "Why only the cutting-off of the hand?" (wa ma
96lilqat* min bayn al-hudud) Substantiating his claim, Abu Yusuf gives 
theoretical reasons. Whether general or governor, the moment he steps 
outside his own territorial limits, the ruler loses all authority (i.e.
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legal jurisdiction) over his army ( idha kharaja min al-darb fa-qad
inqatac at wilayatuhu canhum ....). Furthermore, how can he apply hadd
punishment when he is neither a qadi (judge) nor an amir (i.e. Imam)
97whose decisions are valid!
Now, according to Schacht, Malik made a compromise to the effect
that "the commander can postpone the hadd punishment if he was otherwise
98engaged in enemy country."  ^ My own efforts to find Malik's decision to
that effect have been in vain. Nevertheless, the attitude is typical of
Malik when there is no approved authority known to him. A ruling such as
" .... personally, I think the matter should be left to the discretion
99of the Imam" is quite familiar in the Muwatta'. It was left to 
Shafi'i to refute the opinion of the Iraqis and that of Awza'i. Shafi'i 
argues:
badd punishments should be applied anywhere, whether in 
enemy lands or in Muslim lands. God has set His fixed 
punishments to be applied at all times in all places. His 
rulings and orders are equally to be observed by all Muslims 
at all times and in all places ....As for the fear of 
desertion .... that should not prevent the application of 
God's orders. If a man deserts the army, then it is too bad 
for him ..... Furthermore, the proof he (Abu Yusuf) adduces 
is utterly abominable (munkar) and unauthentic
(ghayr thabit). He claims: "I was told by a shaikh ...."
when we ask him: "Who is this shaikh of yours?", he replies:
"Makhul from Zayd b. Thabit!"
With this subtlety, Shafi^i ends his disapproval of the proof of Abu 
Yusuf.
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The tone and language used by Shafiei to refute his opponent's 
point of view reveal the extent of the tension between theory and 
practice, current in his own time with his adversaries. Yet, despite 
this bitter discussion, none has manageed to produce a Prophetical 
hadith to support his point of view. I do not agree with Schacht that 
Abu Yusuf and ShaybanI knew a Prophetical badith with respect to the 
prohibition of applying hadd punishment in enemy territory. I do not 
know why the information provided by a commentator - presumably Abu
» - 101al-Wafa al-Afghani (20th century) - should figure as an authentic 
report concerning people who lived more than ten centuries before 
himself. Furthermore, if Abu Yusuf or Shaybani had known a Prophetical 
hadith to that effect, Shafi*i would never have argued so bitterly 
against them. The only authority of Abu Yusuf and Shaybani known to 
Shafi*! for the above issue was the hadith of *Umar, which he rejected as 
munkar ghayr thabit. This leads me to believe that whatever the source 
of the hadith referred to by Schacht, the pericope must have been 
produced to enshrine the opinion of Abu Yusuf and Shaybani, or ascribed 
to them later.
Now, we have already seen Awzaci excluding the punishment of theft 
from the doctrine of "territorial limits for hadd". We have also seen 
that he provided no authority or textual proof to that effect. The only 
conceivable ground, then, for Awzari's decision is the sort of 
distinction provided by Shafic i, namely that theft combines two equal 
rights and duties: haqq Allah (Divine right) and fraqqul-adami (civil
right). Awza'i, considering that the crime involved a civil right, did 
not think it was appropriate to delay the punishment. Admittedly, the 
objection could be raised that we have no report of a similar exclusion 
for homicide, which is generally accepted as concerning a purely civil 
right. My tentative explanation is that Awzari was simply idealizing the
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102practice, presumably as a solution to his own current problems.
However, his idealization was endorsed by a Prophetical hadith. 
Tirmidhi, in the Chapter: "On the prohibition of cutting off the hand on
the battlefield (Bab ma ja**an la tuqtacal-aydi fi al-ghazw), provides 
the following Prophetical hadith:
Qutayba, going back to Busr. b. Artat. The Prophet said: 
"Hands should not be cut off during a raid." (.... la
_ 1QD
tuqta* al-aydi fi al-ghazw.)
Commenting on the pericope, Tirmidhi says: "This hadith is
peculiar" (gharib). His remark, as I understand it, applied to the
content, not to the chain of the transmitters, for Tirmidhi recalls that
hadith had also been transmitted by people other than Ibn Lahica -the
immediate transmitter from rAyyash b. 'Ayyash to Qutayba. Tirmidhi
finds the content of the hadith strange in that only theft is excluded
from punishment on the battlefield, whereas in the case of other crimes
committed on the battlefield, hadd could be applied. Tirmidhi finds no
acceptable explanation for the decision of the hadith. However, he does
report that some scholars - among them Awza*i himself -favoured the
practice of excluding theft from punishment on the battlefield, for fear
of desertion. The mention of Awza*i twice in the comment is a further
104proof that the issue was a current problem in Syria.
Not quite related to this issue is the question of applying 
punishments in the mosque for fear of defilement (talwith/tanjis) of the 
place of worship. Schacht puts the case: "There are two Iraqian
opinions as to whether the hadd punishment ought to be applied in the 
mosque or not. Abu Hanifa answers in the negative, referring to a
tradition from the Prophet Abu Yusuf cites a tradition from cAli to
224
the same effect, and a tradition in which the Successor Mujahid (d.
after 100) declares: "People used to disapprove of applying the hadd
105punishment in the mosque." .... Similarly, doctrine is ascribed to 
Ibrahim Nakhafci (d.95/86). The opposite opinion was held and applied in 
practice by Abu Hanifa's contemporary, the judge Ibn Abi Layla. This was 
the old-established practice. The other opinion resulted from a
religious objection based on the consideration of the dignity of the
.. 106 mosque ...."
Now, the alleged Prophetical badith fQr the above question was 
alluded to by Abu Hanifa, and its content endorsed by Abu Yusuf in the 
Kitab Ikhtilaf Abi Hanifa wa Ibn Abi Layla (pp.222-3), together with the 
opposite opinion and practice of Ibn Abi Layla. Abu Hanifa said: 
"Punishments should not be applied in the mosque," to which Abu Yusuf 
added that "this was received (ruwiya) from the Prophet ..." The actual 
text of the alleged pericope appeared chronologically as follows:
1. The Prophet said: "Punishments should not be applied in the
n 1°7 mosque."
2. The Prophet had forbidden the application of the flogging 
penalty in the mosque. (Naha Rasul Allahfan jald al-fcadd fi
... v 108al-masjid.)
3. The Prophet had forbidden blood retaliation (yustaqada) in 
the mosque, or recitation of poems, or application of badd
punishments. (Naha Rasul Allah an yustaqad fi al-masajid,
- 109 wa an yunshad fiha al-ashrar aw tuqam fiha al-budud).
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Neither Malik nor Shafi*i made any use of these pericopes. This fact, 
alone, casts doubt on the authenticity of the pericope as it appears in 
the Ikhtilaf ascribed to Abu Yusuf. It could have been incorporated 
later by the copyists or editors.
VI. LIABLE TO ISLAMIC LAW
This proviso is meant to reflect the controversy over whether or
not non-Muslim are liable to God's laws (Hal al-Kuffar mukhatabuna bi
110al-Shara^i* am la?). Non-Muslims (Dhimmis = non-Muslims under the
Islamic rule; Mufahad = non-Muslims under special pact; 
musta* mins = non-Muslims with temporary permission to enter or remain in
Muslim territories; and ffarbl = non-Muslims in a state of war with
(
Muslims) are treated differently according to the attitude of the 
individual master of each school.
Abu Hanifa and Shaybani do not impose badd punishment upon
non-Muslims when they commit a crime which is purely against religion
(haqq Allah). Hence, since zina is baqq Allah, non-Muslims are not
susceptible to the badd punishment. However, according to Abu Hanifa,
any Muslim (male or female) who has fornicated with a non-Muslim is
punishable, for, on the part of the Muslim, the act is pure zina.
Shaybani, on the other hand, does not punish a Muslim woman on the ground
111that the prerequisite factor is not susceptible to the badd. Only a
Muslim male is punishable by the hadd when he fornicates with a
non-Muslim female. Ibn Abi Layla does not distinguish between Muslims
and non-Muslims and, hence, all are susceptible to the badd punishment,
whether non-Muslim have committed the crime between themselves or with a
Muslim partner. To support his attitude, he adduced the story of the 
112 -Jewish couple. Abu Yusuf, arguing from a theoretical point of view,
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applied the hadd punishment to non-Muslims when they fornicate with a
Muslim woman on the ground that non-Muslim persons are required to
observe Islamic regulations when they are permitted to enter or remain in
Muslim territories. Malik, like Abu Hanifa, does not punish
non-Muslims. Unlike Abu Hanifa, however, he sends them to their
religious leaders to be punished accordingly on a bona fide basis.
However, if non-Muslims publicize the crime, they are to be given an
113appropriate punishment (wa yucaqabun in aclanu al-zina).
MsLlik's prominent teacher, Rabica b. Farrukh, known as Rabi'a
114al-Ra’y for his recourse to speculation (d.136), does not exclude
115Dhimmis from the covenant (cahd) to which they agreed.
Shafi'i, familiar with these arguments, adopts an attitude of 
compromise. First, he distinguishes between Dhimmis and Musta’mins: 
those with a permanent or semi-permanent agreement and those with a 
temporary agreement, known as safe-conduct (aman). Dhimmis, those with 
the permanent agreement are at the 'mercy1 of the Imams if the Imam wants 
to judge them, then he can do so. Furthermore, once the Imam has chosen 
to judge them, then, he has no choice but to apply Islamic Law. This is 
in accordance with the Quranic verses 5:42, 48-9, as well as with the 
Story of the Jewish Couple. Hence, not surprisingly, Shafici ignores 
Q.5:43: "How can they seek your judgement when they possess the Torah
containing the Judgement of God?" which not only does not concur with his 
arguments as stated above, but, in fact, weakens them. If, on the other 
hand, the Imam chooses not to judge them, then he should send them to 
their own religious leaders for judgement. If either the offenders or 
the religious leaders refuses to comply with the order, then the 
agreement (Dhimma) is broken and the refusing party should be expelled
227
from the territory. In the case of the MustaTmin, those with a temporary 
agreement (safe-conduct), the first thing to observe is the nature of the 
crime involved. Is it a crime against religion (haqq Allah), against the 
human being (haqqul adami), or against both? If it is purely against 
religion (no example is provided but presumably this refers to zina), 
then the non-Muslim offender (the musta*min) can be forgiven, i.e. not 
subjected to the badd punishment. But, if the crime is one against human 
rights, such as defamation of character (qadhf), homicide or injury 
(al-shajja), then the offender is punishable by the appropriate badd. 
When the crime involves both issues, (i.e. against both religion and 
human rights), such as in the case of stealing (al-sari^a) > then there 
are two equally accepted opinions: (1) hadd plus a fine as compensation
for possessing someone’s property, and (2) a fine only because the hadd 
is the right of God. Amongst all these fine distinctions, the
proviso of greatest interest to me is the phrase can be forgiven”
(yajuzu rafwuhu). This phrase indicates that the issue is left to the 
discretion of the authority just as in the case of Dhimmis, but with one 
slight distinction - in the case of the Dhimmis, punishment is 
obligatory, while here lenience is recommended. Much more will be said 
on the issue of the Dhimmis and all other non-Muslim offenders when I 
come to discuss the Ikhtilaf concerning the origin of the Stoning Penalty 
with reference to the story of the Jewish Couple. Our concern at the 
moment is with texts adduced for or against the applicability of the badd 
punishment to non-Muslims. Of all the masters mentioned above, only Ibn 
Abi Layla and Shafici managed to produce textual proofs to support their 
point of view. This is not to say that the Story of the Jewish Couple was 
unknown to Abu Yusuf and Shaybani, though it is doubtful that Abu Hanifa 
knew it. Abu Yusuf adduces the pericope, in this short version, as a 
classical example of the application of the Stoning Punishment 
originating from the Prophet in the same manner as the Story of
228
117 -  118 Ma'iz. Shaybani, transmits the pericope from Malik. However,
no one has used the pericope to substantiate his argument against the
applicability of the badd punishment to non-Muslims. My argument here is
that the details and fine points mentioned in the pericope of the Jewish
couple, which were later used to show Muhammad’s grounds for punishing
the couple, were either added later to fit the arguments of the early
masters, or, if they were originally part of the whole pericope, were
never exploited or adduced in the time of Abu Yusuf and Shaybani.
VII. FREE FROM ALL FACTS OF POSSESSORY RIGHTS AND THEIR AMBIGUITY 
(SHUBHA)j FREE FROM THE RIGHT OF OWNERSHIP (MILK)
This proviso has been used to sweep a considerable number of zina
cases under the carpet on the grounds of existing shubha
(ambiguity/resemblance/similarity/confusion/lack of clarity ..).
Generated by the legal maxim "Avoid the application of hadd punishments
as much as possible”, the term shubha came to be employed widely, even to
the extent of excluding prostitution from the zina punishment! The
arguments presented by a given individual, or on behalf of a given
school, are very complicated, boring and sometimes cumbersome.
Nevertheless, the common feature is that as long as it is possible (but
not certain) to consider that the offender has committed sexual
119intercourse within the bounds of his legal possessory rights, then
the hadd punishment should be avoided. Hence, for Abu Hanifa, anal 
intercourse with one's own wife is not punishable on the ground of 
existing legal possessory right provided by the marriage contract. 
Similarly, prostitution - known as sexual intercourse with a woman hired 
for that purpose -is not punishable by the hadd on the ground that the 
money paid to the woman resembles the dowry paid to a wife (!). Later
fuqaha' tried to confine the term shubha to three categories:
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1. Shubhat figl: Ambiguity with reference to the act, e.g. the
culprit does not know whether the act is permitted, or not.
2. Shubhat milk, also known as shubhat bill? The co-existence 
of two contradictory rights to have sex with the female 
partner, e.g. with a manumitted slave, or with the 
irrevocably divorced wife (mutalla<ra baina) who is still in 
her waiting period of four months and ten days.
3. Shubhat faqd: Ambiguity arising from an inconclusive 
marriage contract, e.g. invalid marriage (fasid) or annulled 
marriage (batil), respectively. These first two categories 
are generally accepted by almost all fuqaha1. Abu Hanifa 
and Zufar alone consider the last category as shubha -strong 
enough to avoid the badd punishment.
The remaining scholars apply the badd punishment as long as both
120conditions 1 and 2 are missing. Almost all these hypothetical cases
are dealt with under a single legal maxim: ttAvoid the application of the
badd if there are ambiguities" (Idra*u al-hudud bi al-shubuhat ...). The 
maxim originated in the common slogan: "Restrict the punishments as much
as possible." Gradually, however, it was ascribed to the Followers, the
ly, to the Prophet himself, using the word " ....
shubuhat The badith soon found its way into the Classical
121 * Collections. Some of the hypothetical cases were invested in ~Umarfs
action. With respect to the property of the descendants and ascendants,
i.e. parties hierarchically related to each other, there existed a
Prophetical badith in which a son was alleged to have gone to the Prophet
complaining that his father had embezzled his money. To this complaint,
the Prophet replied: "You and your property are the property of your
122father." (Anta wa maluk li*abik.) This badith was then used to
dismiss sexual intercourse committed by an ascendant with a slave of his
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^ Companions and, f^Jl
descendant, or that of a descendant with a slave of his ascendant, but 
not intercourse with a slave belonging to a brother or sister. Similary,
the pericope was applied to the case of a husband who committed sexual
intercourse with a slave belonging to his wife.
Having seen the influence of the Ikhtilaf on the badith
literature, let us now see how the Pre-Formative Period masters
understood zina. As I have already said, there is no full and clear 
definition of zina from these masters. Thus, any definition provided 
here is a simple reconstruction of the definition as it might appear in 
any given work. This is based on the argument presented by the
respective authors.
Abu Hanifa: "It is an act of fafriaha (vile deed) into the forepart
of a female, free from ambiguity, committed in the
123abode of Justice."
Malik: "It is an unlawful sexual intercourse, by a
Muslim, into a forepart of a person with whom it is
124possible to have sex."
Shafi* i! "It is sexual intercourse between two persons, without
125the bond of marriage or any other legal bond."
Ahmad b. Han"J>al: ”It is an act of fahisha into the forepart or rear
4- I. 1 2 6part."
Thus is how zina would have been defined, if one may use the term, 
by the masters of the Pre-Formative Period and Formative Period. As we 
have seen, in comparison with the earlier "definitions", fewer and fewer
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situations came to be interpreted as instances of zina, but at the same
time, the scope of the more recent definitions was enlarged to cover
127newly arising situations that had been previously unknown. Both
have one thing in common; juridical speculation was almost invariably 
prior to the proofs adduced to support the claims. One point deserves 
mention. Of the four masters mentioned above, only two used the term 
fafrisha. This term is used in the Qur* an to denote a vile deed/obscenity 
in speech or aetion/crirae/sin.... Indeed, Q.17:32 calls zina fahisha. 
Q.7:80; 27:54 and 29:28 employ fahisha for sodomy. Hence Q.4:15, 19, 25 
and possibly 3:135 are taken to mean zina (of. Q.33:30). But even the 
old custom of marrying one's father's widow is called fafrisha (Q.4:22). 
Unapproved custom (Q.7:28), scandal (Q.24:19) and simple sin (Q.3:135) 
are also called fahisha. Again, because Q.33:30 is generally known to 
have been concerned with Muhammad’s wives, the exegetes have confined 
the meaning of fahisha therein to "getting out of the house without the 
husband's permission" and do no include zina or any other possible 
meanings. But Q.4:19 and 65:1 are also interpreted as "causing indemnity 
to fellow wives," etc.
Fawafrish = sin/great sins/ and possibly crimes in general, is used 
in Q.6:151; 7:33; 42:37 and 53:32. Fahisha, vile deeds with the 
collaboration of Satan, is used in Q.2:169 and 2:268. Also, possibly for 
sexual intercourse in relation to Joseph in Q.12:24.
Now, the term "fawahish", denoting "frequenting prostitutes",
occurs in the old usage of Arabia as demonstrated in the account of an
interview of Ja'far b. A M  Talib with the ruler of Ethiopia (Najashi cf.
128
Q.5 pp.38-43). The incident was reported by Ibn Hisham in the sira.
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However, the mention of the word fafrisha in the definition does not
necessarily entail borrowing from Scripture. This is particularly true
with Abu Hanifa. To begin with, Abu Hanifa hardly used Scripture or
Prophetical badith, as a matter of principle. Secondly, he would not use
the word fahisha to embrace a large area of zina. We have seen him
narrowing the meaning of zina to the extent of excluding prostitution .
Furthermore, sodomy is not zina to Abu Hanifa. Yet the QurJan calls on
both zina and sodomy by the word fahisha, which it also uses to refer to
other crimes. Given his narrow view of zina, if Abu Hanifa used the term
fahisha at all, then I can think of only two possibilities. Either he
deliberately used the term because of its ambiguity in order to dismiss
many cases on the basis of the maxim: "Restrict punishments as much as
possible", in which case Quranic borrowing is not possible, or he used
the term for reasons of modesty or common usage. As for Ahmad b. Hanbal
the borrowing is possibly clearer than in the former case. Ahmad
exhibits a tendency to use Scriptural phrases, whether Quranic or
Prophetical, as often as possible. Unlike his predecessors, he was
129compelled to do so by the circumstances of his time. Furthermore,
unlike Abu Hanifa, Ahmad considers Sodomy of all sorts, as well as 
bestiality (according to his favoured opinion) to be punishable by the 
hadd. Indeed, he transmits several hadiths to that effect. In fact, the 
entire definition of Ahmad, provided by al-Khi;^^ is replete with 
scriptural phrases: Ityan al-fahisha (cf. Q.7.80, 81; 27:54; 29:29.,
which are traditionally taken to mean sodomy; and Q.4:25.16 and 15, to 
mean adultery or fornication), dubur/qubul (cf. Q,12:25; 12:27; 12:28 
and 12:26), and finally, a Prophetical hadith concerning Ityan al-nisa* 
fi adbarihinna (see above p.2.// ). Hence, it is only Ahmad b. Hanbal who, 
understandably, employed fahisha not only for its purely ambiguous 
nature, but also for the sake of using scriptural phrases and for 
juridical reasons.
However, there was an effort during the Classical Period to 
produce an "authentic" definition of zina, going back to the Prophet 
himself. One version of the M5ciz story runs as follows:
.... the fourth time the Prophet asked him: "Do you know
what zina is?" "Yes," replied Ma'iz, "it's to have unlawful
sexual intercourse with a woman, which, had it been between
a husband and his wife, would have been legal sexual
130intercourse (fralal) ..."
This version occurs only in the recension of Abu Dawud under:
Kitab al-Hudud, Chapter 23, However, there were already Prophetical
hadiths which considered Sodomy to be zina, while others took the 
131opposite view.
This long and tiresome chapter demonstrates one thing. Although
zina was and is a major issue in Islamic Law, the jurists have not agreed
among themselves as to what is and is.not zina. Unless one is ready to
follow a particular school or a specific jurist, one finds that zina is a
crime which exists only In the law books. This does not mean that Muslim
jurists do not admit that adultery exists - they do - they do NOT favour
A32.
the application of the badd. Their reluctance was primarily generated by 
the general maxim: "Avoid the punishments (as much as possible) where
the matter is questionable."
Hi X, «(J i ’KfJ U 
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CHAPTER IX
SHAHADA
Having discussed which acts are susceptible to the hadd punishment 
of zina according to different law specialists, I shall now concentrate 
on the means by which zina can be established before consideration of the 
appropriate hadd can arise.
There are three ways of proving zina.
1- Shahada = testimony
2- Iqrar = confession and
1
3- Habal = illegitimate pregnancy.
Shahada, the testimony of the witnesses (shahid, pi. shuhud) is
one of the two forms of evidence unanimously agreed as the only
convincing and valid proof for zina. The other proof is the iqrar.
There is a wide disagreement as to whether or not babal is a sufficient
proof for the application of the badd unless it is proved otherwise by
2
the culprit herself. This together with the iqrar are to be treated 
separately later. Here our concern is the shahada.
Depending on the nature of the crime, the rules and procedures for 
both the testimony and the testifiers differ. In some cases, 
particularly in respect of zina, the rules and procedures emphasized by 
fuqaha* , regardless of their diversity, exhibit a greater concern to 
observe certain formal religious recommendations for their own sake than 
to establish facts.  ^ Yet, the hard-line attitude for adopting 
stringent demands in order to accept an eye witness account as evidence 
with respect of zina shows, unsurprisingly, a great interest in
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restricting application of the hadd as much as possible; for not only
does the increase in the number of the shuhud to the four witnesses
demanded for zina accusation provide no strength to the evidence against
the culprit, but even a small, and sometimes unimportant, deviation by
one member of the shuhud might be, as we shall see, a sufficient legal
H
ground to reject the whole evidence and to acquit the culprit.
RULES AND PROCEDURE FOR THE SHAHADA
It is generally agreed that the evidence of the shahada for zina
accusation must be produced by four persons of good character, expressed 
5as: *udul. But strictly speaking, that is the extent of the agreement.
Who is eligible for that privilege, how, when and where his evidence must 
be given, are, among other things, the matters of dispute among the 
fuqaha'.
Now, there are general rules for the shahada applicable in all 
cases as well as additional rules specifically demanded for zina 
accusation. Since that is the case, I will consider the general rules in 
as much as they are relevant to the zina accusation before concentrating 
on the additional rules required specifically in zina cases.
In order to be eligible to give evidence in zina cases, the witness 
must possess the following qualities:
I. Maturity (al-bulugh)
II. Sanity (al~aql)
III. Good character (al-*adala)
IV. Islam
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V. Competence for testifying (al-qudra*ala adai al-shahada) 
i.e. memory (al-frifg), speech (al-kalam) and sight
(al-ru*ya);
VI. Lacking all obstacles (intifa* mawani* al-shahada) i.e. 
kinship (qaraba), enmity (*adawa) and suspicion of personal 
gain (tuhma). These qualities are known to be general 
demands in all cases.
In addition to these qualities there are special qualities
demanded in zina cases. There are:
VII. Four witnesses (arba* shuhud);
VIII. Male (al~dhukura)
IX. Liberty i.e. status as free man (al-frurriya);
X. Primacy i.e. originality (al-asala);
XI. Absolute agreement (ittifaq al-shahada);
XII. Single presence (ittihad al-majlis);
XIII. Lack of elapse of time (*adam al-taqadum). ^
With the exception of I., II., III., VII and possibly XI, the 
fuqaha*disagreed among themselves.
As can be seen, the subject is intricately difficult and 
exceedingly complicated. Needless to say, to follow every single 
argument presented by the Pre-Formative and Formative Period masters, on 
every given issue above, will not only lead us nowhere, but will also 
take us away from our main concern. Hence, only those issues relevant to 
our discussion will be treated fully.
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As far as the so-called "general rules" are concerned, the kernel
of the problem seems to center on the question: whether or not the
crucial factor for eligibility in giving valid evidence should depend
primarily on the time of giving evidence and not on the time of
witnessing the event for which the evidence is given, or whether both
situations must be taken into the consideration. Depending on the
attitude of individual fuqaha, whether in term of different regions or
from within one region, a considerable amount of Ikhtilaf has been
recorded. The issue came to be known as: ahliyat al-shahada waqt al
>ada>, i.e. eligibility at the time of testifying, or: ahliyat al-shah5da
waqt al-tahammul. i.e. eligibility at the time of witnessing. Those who
depended on the latter alone rejected the evidence of minors, blind
persons, sinners, non-Muslims, interested parties (i.e. for personal
gain, enmity etc.) and of a slave. This is the doctrine ascribed to
masters of those two periods. A list of not unimpressive names appears
in the Mudawwana, such as: Shurayh, eAbd Allah b. *Urwa b. al-Zubayr,
7Ibn Qusayt, Abu Bakr b. Hazm and Rabi a. These are the names of Pr.F.P. 
scholars who accepted the evidence of minors among themselves, provided 
they gave identical evidence before leaving the scene of the crime and
g
before their personal contact with their parents. The same view is
ascribed to $asan al-Basri (d.110) Sha*bi (d.100)  ^and Ibn Abi Layla ^
(d.1^8). Abti al-Zinad (d-130) is made to comment: "...that is the
11Sunna." Nakhaei is reported to have added: "They used to accept the
evidence of minors among themselves." Ibn Mahdi (Malikite scholar)
(d.197) comments: "But Ibrahim (Nakha'i) rejected their evidence
12against mature persons." This comment of Ibn Mahdi signifies that the
above masters or some of them, did accept minor's evidence against mature 
13persons.
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Shafiei, who endorses the attitude of Abu Hanifa, Abu Yusuf,
Shaybani, Ibn Shubruma (d.144) and Thawri (d-161), addues Q.2:282:
n and seek the evidence of two witnesses from your men. In the
absence of two men, then a man and two women among those with whom you
are pleased with as witnesses ", to reject the evidence of minors on the
ground that minors are not like the men mentioned in the verse, nor are
14they among those whom "we are pleased with their evidence."
Anticipating an objection on the ground that Ibn Zubayr had
accepted the evidence of minors, Shafi'i rejects the idea of saying:
but Ibn eAbbas had rejected minor’s evidence, and the Qur*an shows
15that minors are not among those with whom we are pleased."
Nearly similar arguments and similar techniques were employed by
the masters of these two periods to accept or reject the evidence of a
non-muslim, a blind person, suspect witnesses and slaves. All these
cases were rejected by Shafiri on similar grounds to those employed for
16the rejection of the evidence of minors. However, none has managed to
produce a Prophetical badith as a textual proof for his argument. The
only Prophetical hadith which was known, or at least adduced, by some
masters of that period is the hadith of Ibn *Umar In which he is reported
to have said: "I was presented to the Prophet, when I was fourteen years
old, in order to participate at the Battle of Uhud, but the Prophet
turned me away. Then I was presented again to the Prophet, when I was
fifteen years old, to participate in the Battle of the Ditch (al-Khandaq)
17 -and the Prophet allowed me to take part." Abu Yusuf takes this
pericope on the difference between a minor and adult with the comment:
1 fi
"... This is the best of all that I have heard
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Now, so far I have concentrated briefly on the validity of the 
evidence of minors, blind persons, non-musliras and slaves. I will return 
to some of these cases later on, when I come to talk about the special 
demands or rules for the evidence of zina. Here I would like to return 
to the problem of the validity of the evidence with respect to its 
chronological limit.
As has already been pointed out, the doctrine came to be known as
whether the eligibility of evidence should primarily depend on the time
of witnessing the event on which the evidence is given or on the time of
19testifying or both. A typical hypothetical case involved here is:
suppose a man has given evidence of the zina act which he had witnessed
when he was a minor, is his evidence valid or not valid? Those who
accept the evidence of minors would have no problem in accepting his
testimony at maturity, although some objection could have been raise
with reference to the validity of evidence after a considerable delay
20known as: fadam al-taqadum. However, those masters who rejected the
evidence of minors because of their ineligibility at the time of 
witnessing had to face new hypothetical problems such as the one of the 
minor who had meanwhile become mature. Here, the doctrine of ahliyyat 
waqt al-tabammul or ahliyyat waqt al-ada>, was put into practice.
In Iraq, the doctrine was connected with a minor who became mature,
a slave who was later manumitted and a Jew or Christian who later
embraced Islam. In all these cases the evidence of each is valid
provided that at the time of testifying they were eligible for 
21testimony. However, only Abu Yusuf and Shaybani followed Nakha'i's 
doctrine. Abu Hanifa rejected the idea on the ground that the testimony
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given by each is about an event which had occurred at a time when they
22were ineligible to give evidence. Consequently, he rejected the
evidence of a man who prior to offering his testimony became blind.
In the Hijaz, a similar attitude existed but with a different
origin. Their authority is the sunna (practice) ofeUthman b. ^Affan (the 
23
Caliph), However, Ibn Shihab, who transmits the incident from Ibn
24Musayyib, rejects the evidence of a non-muslim. Malik accepts the 
evidence of the blind if the impediment occurred after witnessing the
25
event. Shafiei takes a similar view attributed to cUthman, though he
never mentions ^Uthman as his authority but employs his own systematic 
26reasoning. Ibn Hanbal is reported to have taken a similar view to
that of Shafici. However, he is also reported to have accepted the
27evidence of a minor who had reached the age of 10 years.
Tahawi, a Hanafite scholar (d• 321) reports that: ’Anas b. Malik
28had said: ’I know of no one who rejected the evidence of slaves.”
Nevertheless, it was Ibn Taymiyya (d. 728) and Ibn Qayyim (d.751) who
accepted the evidence of a non-muslim against a Muslim in all cases when
the conditions or circumstances dictated accepting their evidence, i.e. 
29
*lnda darura’. This position was reached on the basis of qiyas; for
the evidence of non-muslims is accepted in testamentary cases during a
30journey when there is no Muslim available. "Similarly,” Ibn Taymiyya
argues, "the evidence of a non-muslim against a Muslim under such
31conditions is valid." In addition to that, he accepts the evidence of
non-muslims among themselves on the basis of "general interest and fair 
32play." Needless to say, up to and including the time of Shafi'i no 
single Prophetical hadith was adduced to support any issue on the 
so-called general demands for the Shahada. The Pre-Formative Period 
masters depended on personal opinion to introduce laws. Shafi' i
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employed similar techniques, but whenever it was possible to adduce a 
Quranic verse he wasted no time in doing so. Nevertheless, some 
Prophetical fradiths which affect some of the demands mentioned earlier 
did exist at the time of Abu Dawud (d.275). In the Book of Qada* 
(judicature) bab man turadd shahadatuh:
The Prophet had turned away the evidence of the kha * in and 
kha>ina
(disloyal/faithless/false/unreliable/traitorous/perfidious
etc.); the evidence of a personal with personal enmity (dhu
ghamrin *ala akhih); and the evidence of the helping hand
for the people of the household (wa shahadat al-^ ani* li ahl al
bayt) but accepted it (i.e. their evidence) against, or for, 
33others.
Ibn Maja knows a Prophetical fradith which runs as follows:
The Prophet had permitted the evidence of the people of the
3*1Book against one another.
Prior to Ibn Maja, TirmidhI transmitted a similar hadith with 
slight, but not uninteresting, variations. In the Chapter of Evidence 
(Shahadat), the Prophet said:
The evidence of the following people is not permitted: the
kha*in and kha*ina; he who had been flogged for punishment; 
he who is known to have personal enmity; he who is known to 
have given false evidence; and a lodger in favour of the 
people of the household.
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As .usual Tirmidhi provides his comment: "This hadith could not
possibly be authentic owing to deficiency in the chain of the 
35transmitters,"
It should be noted that two types of people whose evidence is to be 
rejected according to Tirmidhi’s version are not included in Ibn Maja's 
version. These are a person who had been flogged for punishment and a 
person who is known to have given false evidence in his life. Both have 
one thing in common. Their previous history is known to be stigmatized 
by telling lies. Hence, it was logical to reject their evidence. 
However, because the isnad is unsound, Tirmidhi rejects the hadith. This 
is not an unimportant gesture; for Tirmidhi, as far as I undestand, 
hardly rejects a badith purely for deficiency of the isnad. My own 
assessment Is that the credentials of the two classes of people mentioned 
only in Tirmidhi's version were the subject of the Ikhtilaf of the 
Pre-Formative and Formative Periods masters. None of them however, had 
managed to produce a Prophetical hadith to back up his arguments. 
Tirmidhi’s version must be the earliest attempt to enshrine the opinion 
of those who rejected forever the evidence of a person who had been 
flogged for qadhf - slandering -and of a person who had a bad reputation 
in giving evidence. This was the doctrine of Abu Hanifa and Shaybani, as 
opposed to the doctrine of Malik and Shafici. The latter accepted the 
evidence of those people after their (tawba) repentance. Having in 
mind this problem and realizing that none of the foregoing masters had 
managed to produce a Prophetical badith to support his view, and taking 
into consideration the history of Yazid b. Ziyad a transmitter of the 
above hadith, Tirmidhi had no alternative but to reject the pericope. 
When the problem was edited in Ibn Maja’s version, and was provided with
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a new isnad, Ibn Maja accepted the pericope as a genuine Prophetical
hadith. Indeed, all post-classical Hanafite fuqaha* adduced Ibn Maja’s
■37
version to support their case against Malik and Shafi*'i.
On similar grounds the early fuqaha disagreed upon the evidence of 
a sinner (fasiq). Most of them rejected the evidence of a sinner. Abu 
Yusuf, however, accepted the evidence of a fasiq provided he is a 
prominent member of society (wajihan), very respected (dhu muruwwa) and 
is known for not telling lies because of his social position (yamtani*~*an
Og
al-kadhib bisabab wajahatih).
Shafici accepts the evidence of a sinner only after his 
repentance. ’’This”, Shafici argues, "is in accordance with the 
Q.24:4,5." I will have more to say about these two verses later. First, 
I would like to look at those rules which are demanded for zina cases.
VII. FOUR WITNESSES
Most of our sources, from Shafici onwards, adduces the following 
texts as the proofs for demanding four witnesses in the zina accusation:
, yd *U3' O *  lift 
If any of your women are guilty of lewdness/obscenity - 
fafrisha -take the evidence of four witnesses from amongst
you, against them. And if they testify, confine them to 
their quarters until Death do claim them, or God ordains for 
them some (other) way.
And those who launch a charge against chaste women and 
produce not four witnesses, flog them eighty lashes and 
reject their evidence ever after; for such men are wicked 
transgressors. Unless they repent thereafter and mend 
(their conduct); for God is Often-Forgiving, most Merciful
  they should bring four witnesses to prove it, if they
do not bring the witnesses, such men, in the sight of God, 
are liars!
and second the hadith: "Sard b. tfUbada went to the Prophet and said:
’Suppose I found my wife with a man (committing adultery) do I have to 
wait until I find four witnesses (i.e. before taking any action)?' "Yes" 
the Prophet replied". Another hadith states: "Hilal b. Umayya went to
Q.4:15
Q.24: 4,5,13.
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the Prophet and accused “Asim of fornicating with his wife. The Prophet
said to Hilal: ’Unless you bring four witnesses to back up your
39accusation, the fradd punishment will be infliced.’" These three 
Quranic verses together with the hadith of Hilal b. Umayya and that of 
Sa'd b. fUbada came to be the locus classicus for demanding four 
witnesses.
Now we have no clear evidence that Abu Hanifa adduced any of the
above textual proofs and justification for the demand of four witnesses
in zina accusation. Yet, to him, and to the rest of the fuqaha, the
evidence of four witnesses is an absolute necessity in the absence of 
40self-confession. However, it is not impossible that Abu Hanifa based
his demand on one of the Quranic verses mentioned above, although this
kind of practice is rare for him. If that is correct then it must be
Q.24:4; owing to its involvement in the story of the great lie (the
fradith al-ifk), associated with Muhammad’s wife - "Aisha - as it was
41reported by Ibn Ishaq (d.151). By that time the story of the Ifk and 
its association with the above Quranic verse was perhaps familiar. Abu 
Hanifa’s deductive conclusion might be that since Q.24:4 demanded four 
witnesses in order to avert the punishment of eighty lashes from the 
accusers, the production of four witnesses must be taken to be the 
condition for establishing zina accusation. It might not follow 
logically but that is how even later specialists viewed the problem. The
tr
argument would seem to depend on a general principle that: He who denies
not the charges thereby admits his guilt/ But one may contradict this 
principle by stating that: * Silence does not necessarily entail
submission to, nor denial of the charges/ Yet, the fuqaha themselves are 
of the general opinion that once the accuser manages to produce another 
three witnesses to back up his allegation the accused is punishable by 
the fradd and his denial will be inadmissable. Furthermore, he will have
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no right to appeal. This is the deductive conclusion of the fuqaha 
before and after Abu Hanifa. However, those who came later managed to 
produce textual proofs to back up the argument.
Now it is generally agreed that qadhf is different from the zina 
accusation proper. The former is always taken to be a false accusation, 
whose main object is to disgrace or stigmatize the honour of a chaste 
woman. Thus, it is always expressed in the fiqh books in the form of
pronouncements such as ya zanl, ya zaniya, or fulan zani or zaniya,
42etc. Even the story of the Ifk, which is considered to be the first 
case, and the origin of or the reason for qadhf in Islam, does not give
an impression other than that those who accused cAisha only slandered
43her. Moreover, the stipulations and conditions demanded by the
fuqaha in qadhf cases are different from those of the zina accusation
proper. For instance, if someone slandered a prostitute, or castrate
(majbub) or hermaphrodite (khuntha) he is not qadhif, because none of
44these people’s honour is disgraced. Whereas if any one of these poeple
were accused properly of zina, three extra witnesses would be required to
toljf t u r n  Inib 'Thu^ <^adhf /'s nc>+ 3.in5.
prove the allegation. Failing to do so, the accusation^unless it was 
expressed in terms of zina accusation, such as: ’I have seen so and so
committing adultery.” Once, the allegation is produced in those terms 
then the demand for another three witnesses will arise. But when the 
allegation is produced in accusation form it is no longer false 
accusation. It is proper zina accusation, though it will not be valid 
until it is backed by another three witnesses.
Now, the reason for equating qadhf-, expressed in Qur*an 24:4 and 5, for 
that matter, with zina accusation proper is that the early fuqaha, 
particularly Abu Hanifa knew no other textual proof for the demand of 
four witnesses in zina accusation proper. Unlike Abu Yusuf, Shaybani,
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Malik and ShafiM, who had different proofs for the demand of four 
witnesses in zina accusation proper, Abu Hanifa and those before him had 
to make good use of whatever was available to them. The only proof they 
could lay hands on was the story of the Ifk together with the Q.24:4
traditionally associated with the Ifk. By the time of Abu Yusuf,
attempts at producing other textual proofs were already underway. 
Providing his conditions for the witnesses of zina, Abu Yusuf says:
If four males, all of whom are Muslims, free-men and of good 
character, testified explicitly against another person for 
having committed adultery .... then the Imam should give his 
orders to stone the accused to death. I was told by Mughira,
on the authority of Sha*bi who said: ’The Jews said to the
Prophet: What is the punishment of stoning to death for?
The Prophet replied: If four people testified that they had
seen the accused committing adultery like the kohl stick 
entering into the bottle then the punishment of stoning to
death should be inflicted upon the accused." ....  anna
al-Yahud q&lu li-nabi 'alayhi al-galat wa al-salam ma fradd
al-rajm? Qal: idha shahida arba* annahum ra>awhu yadkhul
- 45kama yadkhul al-mil fi al-mikfrala fa qad wajaba al-rajm."
This then is the source of demanding 4 witnesses in zina accusation 
proper as far as our sources are concerned in the fiqh literature.
According to the sira, the story appeared first in the work of Ibn Ishaq
~ - - 46- the Maghazi - preserved by Ibn Hisham in the Sira. There, the
detail of the kohl stick was not mentioned, nor Muhammad’s reply to the
question of the Jews in Abu Yusuf's version. No one incorporated fully
Abu Yusuf's version until the time of Abu Dawud (d.275). The story was
47reported fully by Tabari (d.310),
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Now, by the time of Shafi*!, who presumably disliked the idea of 
connecting the issue with the story of the Jewish couple and hence 
disregarded Abu Yusuf's version, that is if he knew it, new Prophetical 
hadiths were available. Providing the textual proofs for demanding four 
witnesses in zina accusation, ShafieI presents his case as follows:
Chapter: Evidence in zina
With respect to the slanderers God has said: 'Unless they
bring four witnesses; If they do not bring witnesses, they,
in the sight of God, are liars! Q.24.13. Therefore, there
cannot be accepted in zina accusation less than four
witnesses. This is in accordance with the judgement of God
and then of his Prophet .... I was told by Malik by Suhayl
from his father on the authority of Abu Huraira that Sa^d b.
^Ubada said to the Prophet: 'Suppose I found my wife
committing adultery with another man, .should ‘ I leave him
alone until I manage to find four witnesses? "Yes," the
Prophet replied ... I was told by Malik from Yahya b. Sa*id
on the authority of Ibn Musayyib who said: 'A man - in Syria
- found his wife committing adultery with another man. The
husband killed the man, or killed his wife. Murawiya wrote
to Abu Musa al-Ashcari asking him to seek^Ali's advice. He
did. But*Ali said: This could not happen in my territory,
Iraq! I swear to God, you should tell me where it did
happen? So Abu Musa revealed to *Ali the whole thing. *Ali
said: 'I, the father of Hassan, unless the man brings four
witnesses let him be led to the family of the deceased for 
48revenge! (... in lam ya*ti bi arbag shuhuda*fal yu‘ta bi
rummatihi)."
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Shafici presents his textual proofs elsewhere systematically. In 
the chapter of Evidence (Shahadat) he provides his textual proofs as 
follows:
"Q.24:13, followed by Q.4:15 then Q.24:4. The sequence then is 
followed by the story of Saed b. cUbada." Then Shafi*i says:
The Book and the Sunna show that there cannot be accepted in
the zina accusation less than four witnesses. The Book
shows that the only valid evidence is that of the *adl
witness, and the Ijma* proves that the only accepted
evidence is that of a man of good character, free, mature, of
49sound mind and aware of what he is testifying for.
Thus the source of demanding four witnesses is the Qur*an and the Sunna
of the Prophet. The inclusion of Q.4:15 (If any of your women are guilty
of lewdness, take the evidence of four witnesses from amongst you against
them; and if they testify, confine them to their quarters until death do
claim them or God ordain for them some (other) way) is very significant
indeed. ShaficI is the first person to employ it for that purpose. In
Tafsir literature, the verse is claimed to be abrogated by Q.24;2 "The
50adulterer and adulteress flog each of them with a hundred lashes." It 
was Jassas, (d.370) who realized the confusion or objection which could 
have arisen to the attitude of continual employment of Q.4:15, from 
Shafici onwards despite its status of being abrogated , tried to clear 
away any doubt. He argued: "It is true that Q.24:2 had abrogated
Q.4:15, but not the whole verse. It's only the "house arrest" mentioned
51 / 1 i * *
in the verse. The shahada portion is still valid."
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Now the story of Sa*d b. 'Ubada was transmitted by Bukhari: Salat
44; and Sura 24:1,2; Muslim: Liean, H.1, 3,10,14, and 17; Dawud: Talaq:
27; Darimi: Nikafr: 37 and 39; MSlik: Aqdiya: 17, Hudud: 7 (of. also 9 in 
which ^ Umar did not act in accordance with the story of Saed b. cUbada 
and Hanbal. vol.2, p.19.
The story of Mu^awiya andeAli is transmitted by Malik alone, from 
whom Shafici had heard it. It is transmitted verbatim In Aqdiya 18.
The story of the Jewish couple which says: " .....and the Prophet
called for four witnesses to come forward to testify against the couple 
..." was transmitted by Dawud: Hudud: 25 and 65. This is an improved
version of Abu Yusuf in the Kharaj. Dawud also transmits the same 
pericope but it is the Jews, this time, who informed Muhammad about the 
procedure of evidence. This pericope is incorporated in the gudud. 25. 
Ibn Hanbal, before A. Dawud, transmitted a similar version in vol.I '
1.p.54. I assume that Ibn Hanbal received the pericope from similar 
circles to those of Abu Yusuf. The same source could have been the 
source of Tabari, as much as Abu Dawud, the pupil of Ahmad b. Hanbal.
By the time of the Post-Classical fuqaha, the above textual proofs 
were adduced arbitrarily to show that the demand of four witnesses in 
zina accusation was introduced by the Qur*an, the Prophetical Sunna and 
the implementation of the Companions such as'Ali. Those Quranic verses, 
which were originally associated with qadhf as false accusation, lost 
their original function. Giving evidence in zina became qadhf until the 
completion of four witnesses. Needless to say, the maxim of restricting 
hadd was put into operation effectively.
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VIII. MALE STATUS
Almost all fuqaha are of the opinion that all members of the
- 52shahada in the zina must be male. As far as the Pre-Formative period
masters are concerned the exclusion of women is based on the common
practice expressed as sunna. The account was first transmitted by Abu
Yusuf who said: "I was told by al-Hajjlj that Zuhri said: fIt has been a
custom from the time of the Prophet to the time of his two successors, to
53reject the evidence of women in ba<3d punishments!" Malik said:
"Women's evidence is not permitted at all except where God has allowed
them to give evidence, such as debts, or in disputes to which no one but
women can have access." Ibn Wahb Cd. 197) states that this is also the
doctrine of Ibn Shihab al-Zuhri, Ibn Musayyib, Rabija, (d.136) Makhul
(d.118) and Nakhaci. ^  However, Ibn Wahb states that: ^Uqayl (d.141)
who is the immediate transmitter from Zuhri, omits the words "....to the
time of his two successors ..." because the phrase is not part of 
56Zuhri’s words. Trivial as it may seem, the phrase had a tremendous
effect; its inclusion meant that the practice was broken by the Caliphs
after eUmar and hence the ijmac-consensus -claimed by Shafici, on the
above issue, as we shall see later, would fall. This, perhaps, is why
Shafi*!, who presumably knew the pericope, did not include it in his
57argument against women's evidence in the zina accusation. Instead,
he concentrated on a systematic argument for the exclusion of women in
giving evidence other than in those two cases mentioned above by 
58Malik. Apart from female matters, such as giving birth, women cannot
give evidence alone. Furthermore, whenever they are allowed to give
^evidence alone. Furthermore, whenever they are allowed to gije
evidence, two women take the place of one man and should be backed up by
a man. This is in accordance with the Q.2:282. (... And get two
witnesses out of your own men, and if there are not two men, then a man
and two women, such as you choose for witnesses; so that if one of them
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errs the other one can remind her ...) - known as the ayat al-dayn.
Shafici goes on to say: ’'Thus the evidence of women can be accepted in
commercial matters on the basis of the qiyas in the ayat al-dayn.
59Furthermore, their evidence must be backed up by a male. He concludes 
by saying: "I know no one of the well informed people who disagreed with
the opinion that: no one can testify for the zina but men.’1 ^  (....
thumma lam a*lam abadan min ahl al^ilm khalafa fi an la yajuz fi al~zina 
ilia al-rijal ...).
Now, this claim, in Shafi'i’s language, is i jma*; for the lack of
objection from the specialists is taken to mean general consensus.
However, the pericope of Zuhri, transmitted by Abu Yusuf, indicates the
opposite. Nevertheless, neither Abu Yusuf nor any author of the
Pre-Formative Period or Formative Period mentions the names of those who
were in favour of women’s evidence in the zina. In fact, Ibn Wahb’s
version shows an attempt to eliminate that possibility. It was Ibn
Qudama (d.620) who came to mention two names of the Pre-Formative Period,
who were in favour of women’s evidence in the zina. ^  These are, 0AtaJ
(d.110) and Hammad (d. 120), both Meccan authorities who were almost
contemporaries of Zuhri (d. 124) the authority of Medina. However, Ibn
Qudama concludes by saying: ”.... but the attitude of <AtaJ and Hammad
is odd, hence it should not be taken seriously.” (wa hadha shadhdhun la
62yu^awwal calayhi). Ibn Hazm (d.456), who reported the opinions of all 
the foregoing masters in respect of the evidence of women, attacked 
severely those who had rejected women’s evidence. His main criticism is 
that no one has ever managed to produce a decisive textual proof (nags) 
for the exclusion of women's evidence other than personal opinion. He 
concludes by accepting women's evidence as sub-ordinate to men’s 
evidence in every case. The only condition is that two females should 
take the place of two males.
253
IX. LIBERTY, I.E. STATUS AS FREE-MAN
This is another condition which has no Prophetical hadith or clear 
Quranic verse to depend upon. All arguments presented by the fuqaha are 
based on personal opinion or personal interpretation.
All leading fuqaha of the four schools reject the evidence of
64 ~slaves. However, only Shafici adduces Q.2:282 as his basis. His
argument is that: "Slaves, like minors, are not among those people with
whose evidence we are pleased. ’God’, Shafici argues, ’has commanded us
to seek the evidence of those with whom we are pleased*. None of us is
pleased with the evidence of slaves, whose affairs are always in the
65hands of their masters." However, Ibn Hanbal, as usual, is reported 
to have taken two contradictory positions. In his second opinion, he is 
reported to favour the evidence of slaves because of the general meaning 
of Q.24:4. 66
Bukhari, who favours the evidence of slaves, lists several names 
which were in favour. These are, Anas b. Malik, Shurayh, Zurara b. Awfa
- - fi 7
(qadi at Basra) Ibn Sirin (d.110) and Hasan al-Basri.
Looking at these names provided by Bukhari, it seems that the 
Basrans, in general, were in favour of the evidence of slaves, while 
Kufans, and Hijazis did not accept it. Whether this was conditioned or 
influenced by the slaves’ situation at those centres is not clear but not 
impossible.
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X. PRIMACY OR ORIGINALITY
The doctrine is known as al-asala. This condition was primarily 
laid down by Abu Hanifa, who did not accept secondary witnesses on behalf
of the primary witnesses. Similarly, he rejected indirect evidence in
^  -  68 
the form of a note from a qadi to another qadi in zina cases. This is
known as kitab al-qadi ila al-qadi. The first person to reject secondary
witnesses is claimed to have been Nakha^i (d.95/98). ^  His doctrine was
endorsed by Abu Hanifa on the ground of shubha; secondary witnesses are
not testifying about the actual event but about the testimony of those
70 -who witnessed the event. Malik, less a theorist than Abu Hanifa,
71
accepted both doctrines. Shafici, like Malik, accepts both doctrines
on the ground that testimony is one of the two means of establishing
zina. Hence, if original witness/s gave his or their evidence in front
of other people and then failed to appear before the qadi on legal
grounds there is no reason why those who had heard him giving his
evidence should not be allowed to come before the qadi and say: "I
72
testify that I have heard so and so saying such and such a thing." On
similar grounds, a document or a copy of evidence (deposition) from a
qadi of one district to another qadi of another district, where, for
instance, the culprit, resides, is valid. Ibn Hanbal followed the
74
doctrine of Abu Hanifa.
As can be seen, no single hadith, Prophetical or otherwise, has 
been adduced to support any argument above.
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XI. ABSOLUTE SAMENESS, I.E. VERBATIM EVIDENCE (OR AGREED EVIDENCE)
This is one of the few conditions upon which there is some sort of 
general agreement among the fuqaha. However, they disagreed on what is 
to be done about witness whose testimony differs in some details from the 
testimony of the rest of the witnesses. The majority of the fuqaha are 
of the opinion that the culprit is saved from the fradd punishment, and 
the three witnesses are to be flogged 80 lashes for qadhf ^  The 
Pre-Formative Period masters knew no authority on which to base their 
arguments. However, the Post-Classical masters knew a non-Prophetical
hadith which imposed the punishment of qadhf upon the remaining
witnesses. This is an incident ascribed to cUmar the Caliph concerning
Mughira b. Shucba, the Umayyad governor in Iraq. The episode runs as
follows:
Nafi* b. al-azraq, Shibl b. Macbad, Abu Bakra and Ziyad b. Abih 
went to cUmar in Medina and accused Mughira, who was in Iraq as amir of 
tfUmar, for having committed adultery with a maiden in the town. cUmar 
summoned Mughira to Medina. When he arrived, cUmar asked the accusers to 
give their evidence. The first three gave similar evidence. *Umar was 
irritated and felt embarrassed to see a Companion of the Prophet being 
accused of adultery. He stood up and prayed to God not to embarrass His
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Prophet’s Companions. After that 11 Umar said to Ziyad: What have you
seen? Ziyad replied:
o ^ r sj> ^  l^ L \_j
••• t ^ “- 5  *\» w L i u J j
4 J L 5  J l S ^ '  , ^  4 - 1 3 *  ** •LUe, < J d '  (Jfj,_*£
J / i''* £ a ^  j / 0 / , / k
L}_*r±JL-?'-£? ' Cx1' ~^ T ^  c£-XJt
l
* %% A»-A,fr 4Ai\ AJi'
The naked feet, I saw, were high, the sighs were heavy and 
the act was disgraceful. I saw them under one blanket, 
rising up and down, shaking like a bamboo stick. I saw a man
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squatting and a woman thrown on her back. I saw two feet 
dyed with henna and a man going back and forth ,.,
^Umar was delighted and said; "Good gracious! Thanks to God 
for not disgracing any members of the Companions of the
ry /*
Prophet ...
According to Zaylac i (d.7^ 3) the pericope appeared first in the 
Tabaqat of the Ibn Sa*d (d.230). However, the editor of Zayla'i’s work 
points out that he did not manage to find the pericope in the Tabaqat of
77
Ibn Satfd. It does, however, appear in the Mu*jam of Tabarani (d.360) 
and the Majmac al zawlPid of Haythami. Shafi* i gives a hint that he knew 
the pericope but without giving details. He merely said; "....If the 
witnesses do not reach the required number -i.e. four, then they are
frO
qadhafa .... that is how ^ Umar reached his decision " Whether the
episode was produced during Shaf^i's time or not, two things are
obvious, a- The pericope bears strong anti-Umayyad propaganda common at
that time. The motive is to show what sort of people Mueawiya depended
on building up his authority. b- The choice of some names who were
supposed to be witnesses is not without significance; Ziyad b. Abih,
another prominent Umayyad governor after Mughira, is himself surrounded
by hundreds of anecdotes most of which were reported by Baladhuri (d.279)
in his Ansab al-Ashraf. The pericope was soon taken up by some
traditionists and was incorporated under the manaqib section; for it was
interpreted as testifying to the good qualities of Mughira. This might
be the reason why the pericope went into oblivion and very few
traditionists reported it in their works. I have already pointed out
that apart from Shafi*i, the first traditionist to report it was
Tabarani. His view was endorsed by al-Hakim (d.405) in his 
79al-Mustadrak.
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Not unrelated to the problem is the question of*adala (proviso III)
and the acceptance of the evidence of a person who had been punished for
qadhf - known as al-mahdud fi al-qadhf. As far as the question of cadala
is concerned the dispute as to what constitutes good character is based
on circumstances and social standards of a particular time and place.
Thus, poets, chess players, singers, professional mourners, drinkers,
etc. are accepted by some as valid witnesses while others reject their 
80evidence.
The question of the mafrdud fi al-qadhf was discussed in great
detail, particularly by Shafici against the Iraqis. He provides long and
tiresome arguments to refute the Iraqis* attitude in rejecting the
evidence of the mahdud fi al-qadf even after repentance. Their proof is
that Q.24;4 which says; "And those who launch a charge against chaste
women, and produce not four witnesses (to support their allegations)
flog them with eighty lashes and reject their evidence ever after; for
such men are wicked transgressors." Basing their argument on
" reject their evidence ever after ...." the Iraqis do not accept the
81evidence of a person who had been punished for qadhf. Malik accepts
the evidence of the mahdud after his repentance and claims that to be the
82practice of the people of Medina. However, Shafi'i endorses the
doctrine of Malik and attacks severely the doctrine of Iraqis on the
ground that they did not finish reading the subsequent verse Q.244;5
"Unless they repent thereafter and mend (their conduct); for God is Oft-
Forgiving Most Merciful." Shafici argues that the exception
(al-istithna) introduced by ilia is connected with Q.24;4. His unamed
opponent argues that istithna cannot be connected with mustathna unless
8 8the former follows the letter immediately. In the above case, the
istithna excludes only the description of being "transgressors" 
mentioned at the end of the Q.24;4, and not the command of rejecting the
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evidence for ever. Hence, the mahdud fi al-qadhf cannot give evidence
as long as he lives. But Shafici dismisses this view and says: "....no
one of the well learned people has ever suggested that the istithna
excludes only the immediate description. It is generally agreed that in
such cases the istithna excludes all previous descriptions ...." He goes
on to present his argument in great length until he comes to produce a
hadith ascribed to * Umar - presumably the Mughira episode - in which
c Umar said to Abu Bakra: "Repent, your evidence will be accepted (in
future)." Then Shafici goes on to list several names of people who
85accepted the evidence of the repented mahdud.
Now the heading XII. SINGLE PRESENCE and XIII. LACK OF ELAPSE OF 
TIME came to be specifically associated with the hadith of iqrar -self 
confession. There is no Prophetical hadith or otherwise which came to be 
connected with any of the two provisos. Yet, there is wide disagreement 
among the fuqaha. The arguments for or against these topoi are similar 
to those of the Shahada of the blind, non-muslims, and the minors with 
respect to their regaining sight, becoming Muslims and maturing 
respectively.
To summarize, most of the issues which occupied the minds of the 
early fuqahi, with respect to the procedures and stipulations of 
testimony had no Prophetical hadiths to support them. The early fuqaha 
depended on their personal opinions, or the opinion of their preceding 
masters, to reach conclusions. The choice of authorities was arbitrary, 
while individual opinion was based on personal conviction and
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principles. In a few cases, where there was or were Prophetical 
fradith/s, the Ikhtilaf was prior to the hadith/s. In those matters where 
there were no Prophetical hadiths, some fuqaha "adopted’' Quranic "pegs" 
commonly known through their association with haggadic material, dealing 
with different but not unrelated issues, to enshrine their ideologies. 
The attempt was successful to the point that, even when some Prophetical 
hadiths were produced to support those ideologies, qadhf and zina 
accusation became one, and the material of each was adduced to prove the 
other. By the time of the Post Classical Period the choice of textual 
proofs was much wider, and zina accusation proper and qadhf became 
inseparable issues.
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CHAPTER X
IQRAR
Iqrar, literally, acknowledgement, but in zina cases is explained
as Ictiraf bi al-zina (Confession to adultery), is another
incontrovertible evidence by which the liability to the fradd punishment
can arise. Once a mature guilty person, who is in full possession of his
faculties, confesses to adultery of his own accord, the fradd punishment
will be applied to him. Thus, in practice, iqrar is the most conclusive
and indisputable means of creating an obligation on the part of the
person who makes it. In theory, however, iqrar is weaker than the
1evidence of witnesses, the shahada. For apart from the existence of
stringent stipulations and demands for the latter, as we have seen in the
previous chapter, in many cases, the liability which arises from the
iqrar could be discharged if the muqirr (confessor) retracted his 
2acknowledgement. The incontrovertibility of the iqrar is based on a 
Prophetical hadith which declares:
0 you people: It is high time you stopped breaking God’s
limits.
He who commits anything among these vices, let him seek 
God’s cover, for we will inflict the Book of God on whoever 
uncovers his buttocks before us.
Ma.Hudud.C.2,H.1.
But the validity of the iqrar, together with its liability, is the extent 
of the general agreement among the fuqaha. These two points provoke a
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considerable scope of disagreement. The issues involved here are many 
and intricate. Thus, unless we confine ourselves to those primary issues 
of immediate relevance to our subject, we might wander from the point.
There are two topics which are directly involved with the fradlth 
materials analysed in Section I.
a) *Adad al-aqarir (The number of confessions)
b) Ruju* al-muqirr an iqrarihi (Wtihdrawal from confession)
*Adad al-aqarir
The kernel of the problem is how many times does the confessor have 
to pronounce his confession to adultery before the question of liability 
to the fradd punishment can arise? The Pr.F.P. scholars of Iraq 
maintained that the culprit must pronounce his confession four times. 
The question came to be known as the four-fold confession. This is the 
view of Ibn Abl Layla, Abu Hanifa and his two disciples, Abu Yusuf and 
Shaybani. The former based their argument on analogical conclusions 
derived from Q.24:4, which deals with qadhf, and possibly Q.4:15, which 
deals with fornication. Their argument is that since Q.24:4, and 4:15 
demand four witnesses for qadhf, and fornication respectively, anyone 
who confesses against himself to adultery must also pronounce his 
confession four times. Abu Hanifa takes the analogy even further to 
demand that each confession must be pronounced at four places and on 
different occasions (fi majalisa mukhtalifa) so that each confession
will correspond precisely with one of the four witnesses demanded by the
v -
Our*an. Neither Ibn Abi Layla nor Abu Hanifa, however, adduced a
conclusive Prophetical fradith to back up his demand. For not unknown 
reasons, the Prophetical hadith which could be thought to be in favour of
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that doctrine during the time of these prominent Iraqi scholars did not 
prevail in Iraq, but in Medina. This is the basic unit of what later
came to be known as the Story of Maciz primarily transmitted on the
authority of Ibn Shihab. The function of the unit, however, was to 
establish the validity of confession in general. The identity of the
culprit is not known, and the pericope has no isnad. Ibn Shihab Is
simply alleged to have said:
"A man confessed to adultery, during the era of the Prophet,
four times, and the Prophet had him stoned to death.
Thus, a man is accountable to his confession."
Ma.Hudud.C.1.H.4
The units was soon adopted in Iraq and was furnished with some details,
but still not sufficient to support the doctrine of the majalisa
mukhtalifa. Abu Yusuf, however, did not go along with the extreme
qiyas of Abu Hanifa. Instead, he was content to demand only four-fold
confession, hence supporting the doctrine of Ibn Abl Layla. He adduces a
5
version of the Story of Maciz to support his view. However, the
doctrine of Abu Hanifa and Ibn Abi Layla was bitterly rejected by Malik
in the Hijaz. For Malik, a single confession was enough to create 
liability to the confessor.  ^ He bases his argument on the account of 
the Story of the Hired-hand, the 'Asif, in which the Prophet is claimed 
to have instructed Unays to go to the woman who was claimed to have 
fornicated with her employee, and in case she confessed to adultery, 
Unays should stone her to death. She did and he stoned her to death. 
Malik’s argument is derived from the fact that the Prophet did not
7
instruct Unays to obtain four confessions from the woman.
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In contrast, Shaybani, who hardly differs from the views of Abu
Hanifa, does not accept Malik’s view, despite the fact that he transmits
the Muwatta*of Malik directly from the author. He remains adherent to
the analogy of Abu Hanifa. At one point, his loyalty to his master left
8 ahim face to face with Shafici, who supports Malik’s vew. * Realizing 
that the Iraqi doctrine was based on two grounds, systematic reasoning 
and a Prophetical hadith, ShaficI launches an equal attack on both 
arguments.
With respect to the analogy of Abu Hanifa, Shafici dismisses the 
argument for two reasons. First, for Abu Hanifa*s failure to distinguish 
between the iqrar and the shahada, and secondly for his failure to 
observe his own qiyas in other similar cases. Shafici distinguishes the 
shahada from the iqrar by arguing that a crime which has been established 
by the former is irrevocable, and in such a case the accused would have 
no room to appeal against the hadd punishment, while a crime which has
been established through the iqrar can be repudiated by the confessor if
9 _he withdraws from his words. As can be seen, Abu Hanifa’s crude
analogy is no worse than the clumsy distinction of Shaf ic i. As much as
Abu Hanifa fails to distinguish between the iqrar and the shahada, so
does Shafici by adopting two false premises. Iqrar creates liability and
obligation to the person who makes it. Thus, it is the muqirr who will
naturally have the right of repudiating his confession, provided he has
firm grounds for so doing. Shahada, on the other hand, is evidence
produced by a third party against a culprit. Thus, the right of
retreating from the evidence should also be given to those who provided
the evidence and not the culprit, for the culprit in such a case has no 
10right of appeal. Further, both Shafici and his adversaries agree that 
in zina cases, as well as in other cases, the retraction of the evidence 
would prevent the application of the hadd punishment to the accused, and
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in zina cases the withdrawing witness will be liable to the qadhf 
punishment. 11 Thus, Shafi*i’s distinction is equally false because it 
is based on two fale premises. The distinction, therefore, does not stem 
from the right of repudiation from the guilty party, but from the type of 
liability created by the iqrar and the shahada. Iqrar creates liability 
to the person who makes it, while the shahada imposes liability on the 
third person. Thus, provided the muqirr is sane and knows the 
consequences of his confession, there will be no need to ask him to 
confess four times at several and different places. Conversely, no 
matter who the witness is, his evidence against a third party imposes 
liability on that person. There are several possible reasons why the 
witness may give evidence against someone else. Thus, dependinga on the 
nature of the evidence, secondary independant evidence is not only 
desirable, but also, in many cases, unavoidable. However, the most 
compelling argument is Shafici*s second attack against Abu Hanifa’s 
selectivity in employing the qiyas. The argument is based on a 
hypothetical case of theft assumed in accordance with Abu Hanifa’s
doctrine of qiyas and at the same time derived from his juridical
^  -  - 12 
decision preserved by his disciples, Abu Yusuf and Shaybani.
Accordingly, if Mr. X goes to Abu Hanifa and gives evidence that he has
seen Mr. Y stealing such-and-such a thing, Abu Hanifa will ndtconsider
this evidence as sufficient proof to implement the hadd punishment for
theft until another witness appears to back up the primary witness. But
if Mr.Y. himself goes to Abu Hanifa and confesses once to theft, A.
Hanifa will implement the hadd punishment for theft because of his
confession. Shafici welcomes this decision and supports it, but equally
points out the lack of consistency in Abu Hanifa* s qiyas. In the
previous case he equated the shahada with the iqrar, but in the present
case, he distinguishes the shahada from the iqrar. Accordingly, Abu
Hanifa should have been systematic in his methods, and hence should have
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asked Mr. Y to confess twice to correspond with the two witnesses he
requires for the shahada in theft. Conversely, Abu Hanifa should have
accepted a single confession to adultery, but remained adherent to the
13request for four witnesses for the shahada. The argument takes
Shafi ci to his second step of providing a Prophetical hadith for the 
validity of a single confession. This is the second unit of the Story of 
the Hired-hand. But he is equally aware of the Prophetical hadith used 
by his adversary, this time presumably Shaybani, who after listening to 
Shafici's arguments, retorts saying, "But Zuhri had transmitted a 
version in which the culprit is reported to have confessed four 
times." ^
Ibn Hanbal, according to Khtf&c^ i adopted the doctrine of Ibn Abi
Layla. However, unlike Ibn Abi Layla, he had a number of Prophetical
hadiths to support the attitude of four-fold confession. Among these are
the later and revised versions of the Story of Ma*iz and the 
15 -Ghamidiyya. Abu Dawud reports that:
"Ibn Hanbal was asked, ’Do you think that an adulterer must 
confess four times?’ ’Yes’, replied Ibn Hanbal. ’What is 
your nagg, is it the Story of Ma^iz?’ ’What else?' 'What 
about the question of pronouncing the iqrar at different 
occasions and different places?’ 'No, I do not agree with 
that. No one has said that Ma*iz had confessed before the 
f^ ojrjphet at different places and on different occasions but 
that old man, Bashir b. Muhajir'".
What Ibn Hanbal was not aware of was that there were several people who
transmitted several and contradicting version that Maciz did confess
17before the Prophet on several days and at different places. In fact,
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by the time of the Classical Period, both the Story of Ma^iz and of the
Ghamidiyya came to be associated in every discussion for the support, or
refutation of the four-fold confession. Indeed, the mode and number of
confessions enshrined in these two stories and in their multiple self-
contradicting versions, make it almost impossible to discern any logical
conclusion of this particular point. For the proliferation of these
stories was not only directed to support or refute contradicting
opinions within one school - i.e., the supporters of Abu Hanifa against
Ibn Abi Layla - but also against the early Iraqis by the supporters of
the rival schools - the Malikites and Shafi'ites. The traditionists too
joined the dispute. Bukhari, for instance, was in favour of the validity
18of a single confession, while his student Muslim seems to have
19inclined toward the necessity of four-fold confession. Those who
favoured the single confession depended primarily on the Story of the
Hired-hand. The early Iraqis never acknowledged this hadith, and those
20who knew it ignored it completely. Similarly, later Hanafites either
rejected it or reinterpreted its content by alleging that Unays must have
21been aware of the necessary legal confession.
Repudiation of the Iqrar
The question of whether or not withdrawal from confession after
-  22 acknowledgement is valid was disputed by Ibn Abi Layla and Abu Hanifa.
The centre of their dispute seems to have erupted from the question of
23whether the hudud are to be considered as compulsory or deterrent. Ibn
Abi Layla thought the hadd punishment compulsory and hence once the
culprit had confessed to a hadd punishment, his later repudiation was
void. Abu Hanifa thought otherwise. For him, the hadd is a deterrent
24designed to serve a particular purpose, such as to reduce the crime.
In other words, the hadd punishment for Abu Hanifa is not an end in
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itself. Accordingly, withdrawal from the confession is valid and once 
the confessor to a hadd punishment retracts his words whether before or
during the foadd punishment, the punishment should not be carried
25 _forwards or completed. To this effect, Abu Hanifa produced an
additional element to the Story of Maeiz in which it is claimed that
during the punishment, Maciz ran away, but people ran after him and
finished him off. Later on, they informed the Prophet about his running
away, whereupon the Prophet said, "You should have left him alone."
This was taken by Abu Hanifa as an indication that Maciz’s action was
26understood by the Prophet to be a repudiation of his confession.
Abu Hanifa’s view was welcomed by Malik. Nevertheless, he knew no 
Prophetical hadith to that effect, or to say the least, did not think the 
account of Abu Hanifa concerning M&ciz’s escape was authentic. Instead, 
he resorts to reasoning, and states:
Whoever confesses to adultery and then retracts his
confession saying "I did not actually commit adultery but I
did such-and-such", giving any reason, his words should be
accepted and the hadd punishment should be stopped. This is
because the hadd, which belongs to God, cannot be
established except by two means: a) Clear evidence against
the culprit, and b) Self-confession to which the culprit
must adhere right to the end of the hadd punishment. If he
does so, the punishment should be carried out to the end,
27otherwise it should be stopped.
ShaficI was very much attracted to this view. But he also realized 
the validity of Ibn Abi Layla’s point of view. He therefore drew a line 
between those cases where the repudiation can be accepted and those case
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where it should be rejected. For all those cases which are known to be
crimes against the Religion, such as zina, retraction of confession is
valid. But for those crimes against civil rights, such as cases of
relaliation - qigas - repudiation is void. When there is a case which
involves both rights, such as theft, then repudiation will stop only the
fradd punishment from being applied, but the stolen property must be
returned to its owner, and if the property were destroyed, then the owner
28must be compensated for its loss. Shafi*i’s distinction became the
opinion of the jamhur and thus retraction of confession to adultery was
almost generally accepted. Consequently, Abu Hanifa’s account
concerning Maciz’s escape was widely endorsed. Tirmidhi, for instance,
29included it in his version of the Story of Ma^iz,
To sum up, the juridical disputes of the Pr.F.P. and F.P. scholars 
led not only to reinterpretations of a particular version of a given 
pericope, but also to the proliferation of intricate and mutually 
exclusive details, and sometimes to the adaption of a particular story as 
introduction to or exegesis of another story.
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CHAPTER XI
HABAL
Habal, "illegal pregnancy" —  sometimes expressed as haml — is 
the third proof of conviction for adultery. However, unlike the shahada 
and the iqrar, there is disagreement as to the validity of habal as 
sufficient evidence for conviction,
A pregnant woman who is neither married nor a concubine, or is a
concubine whose master denies having had sexual intercourse with her, is
not punishable by the hadd unless she confesses to adultery. This is the
doctrine of the Pre-Formative early Iraqis which was also supported by 
1
Shafici. Once such a woman confesses to adultery (or was convicted on
the grounds of the shahada) her habal plays no significant role in her
conviction other than being a temporary barrier to the Immediate hadd
punishment. Conversely, if she denies having committed adultery or
claims to have been raped she cannot be punished nor would she be further 
2 -  -inteorrogated. The Iraqis base their argument on the ground that
"illegal" pregnancy alone cannot be considered conclusive evidence for
prosection. For it is possible that the woman had either acted under
duress ( flstukrihat) or conceived without having had direct contact
with a male, e.g. having contact with male sperm from public baths 
3
(hammam). Such possibilities make habal ineffective proof unless 
confirmed by direct confession. A number of general maxims based on the 
principle of "Proof must be beyond the shadow of doubt" were produced on 
the authority of prominent scholars of the Ideal Period.
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Among these are:
’’Perhaps and "maybe” concerning the hudud nullify its application 
it
5
Contingency touching upon a proof makes the evidence void.
The accused enjoys the benefit of the doubt.
and:
7
Restrict the hadd punishments when there is uncertainly.
Malik, however, considers hamal as prima facie evidence unless the 
accused produces more conclusive counter evidence to deny the charges. 
"This", Malik claims, "is the practice in Medina. No plea will be 
accepted from a pregnant woman such as having been raped or having been 
married before, without her producing indisputable evidence, like 
bleeding or witnesses to back up her claim. Failing to do so she is
g
punishable by the hadd."
Ibn al-Qasim, a student of Malik (d. 19 D, introduces a
distinction between a newly arrived immigrant and a local inhabitant
( tariya ghariba wa ghayr tariya ). The former will not be punished
but the latter, unless she produces indisputable evidence against her
q
condition, will be punished by the hadd. The distinction, it seems to
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me, is based upon the ground that there is uncertainty with respect to
the background of the former but the latter, being a local woman, will be
known and hence any claim of having been raped or married before can be
substantiated and/or denied locally. A similar distinction is described
10to fUthman al-Batti ( a Bagran scholar, d. 143). Nevertheless,
unlike the early Iraqis who argued from both practical and theoretical
points of view, Malik bases his argument on two grounds: the local
U
practice and the hadith of <iUmar. The latter is the report that ^Umar 
had said:
The Stoning Penalty is 
those who fornicated 
the status of iftgan — 
or confession.
Ma. Hudud.C.1.H.8.
The pericope, which I have earlier called Malik’s stratum, for he
was the first author to transmit it, was later incorporated into the
Story of *Umar which, incidentally, was also transmitted by Malik as an
12independant pericope. Neither, however, appears to have been known
to, or at least was not adduced by the early Iraqis up to the time of Abu 
13Yusuf (d. 182). We may recall here that the language and style of the
pericope appear to be more compatible with second century jurists than
with ^Umar, and that the name of Zuhri, the immediate transmitter of
Malik (d. 124) is probably a convenient peg for the antiquity and hence
14authenticity (sic) of the pericope. It would seem to me that the 
Medinian practice was most probably provoked by early Iraqis* attitude
a just claim in the Book of God for 
- men and women, who have attained 
when there is proof, or pregnancy,
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* 15and in turn Umar's pericope proliferated. Prior to its
proliferation, the situation between the two regions would seem to be
that while the Iraqis viewed the dispute from the principle that "Silence
16does not necessarily entail submission to nor denial of the charges",
the Medinians based their conviction on the grounds that "He who denies
17not the charges has submitted to being guilty". Subsequently, the
Iraqis waived the hadd punishment for a pregnant woman because of the
I $
uncertainty "Probability is not a ground of legal proof". The prime
force behind such an attitude was undoubtedly the common maxim in Iraq
10
which says: "Restrict hadd punishments as much as possible". Malik
20had never accepted the maxim as authoratative. In order to validate 
their local practice, the Medinian produced the pericope of “Umar.
Related to the habal controversy is the question of a married woman 
who gave birth to a fully normal child in less than six months from the 
date of her marriage. The Iraqis would not punish the woman unless she 
confessed to adultery. Malik, however, would apply the hadd punishment 
unless the woman repudiate the charges with more conclusive evidence. To
this effect, Malik reports that it came to his attention that:
A woman was brought to rUthman b. *Affan because she had 
given birth to a child in six months. ^Uthman gave his 
orders to stone her to death. But^Ali b. Abi Talib said to 
him: ’You cannot stone her to death. God says in His Book:
"The carrying of the child to its weaning is a period of
thirty months" (Q.47:15) and "The mothers shall give suck to
their children for two whole years, if the father desires to
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complete the term" (Q.2:233). Thus a woman who gives birth 
in six months period cannot be stoned to death!1 cUthman 
sent for the woman but the messenger found her already dead 
from the Stoning Penalty.
Ma.Hudud.C.1.H.11.
The argument of this hadith is that the suckling period has been
set by Q.2:233 to be twenty four months, and that Q.47:15 combines both
the period of conception and the suckling period into thirty months.
Thus not only is it possible for a woman to give birth to a fully normal
child in six months, but also the six months period is the minimum legal
duration of pregnancy set by the Qur’an.
The same hadith was reported by the adherents of Abu Hanifa's
position, going back to SufySn al-Thawri (d. 161). However, “Umar b.
Khattab takes the place of eUthman b.cAffan. Other versions, whose isnad
is distinctively Basran, make Ibn ‘Abbas the challenger to *Uthman,
while Meccan versions make either Ibn cAbbas or^li fill that role. Most
of the Iraqi versions add "...who gave birth in less than six months" (
wa<gacat li duni sittat ashhur). Ibn ‘Abdulbarr, a Malikite scholar (d.
^63), dismisses all versions but that of Malik on the ground that the
incident took place in Medina and hence the Medinian version is the most 
21correct one.
Not unrelated to the habal controversy is the question of the 
appropriate time to apply the hadd punishment to a pregnant woman.
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Abu Hanifa and his desciples hold that once the pregnant culprit 
confesses to adultery, the hadd punishment should be applied almost
immediately after the birth of the child. Otherwise the hadd would
22become invalid because of the elapse of time ( litaqadum al-ahd). 
Malik distinguishes between the availability of a wet-nurse or 
relative/s to look after the child and the lack of either. In the former 
case the hadd punishment should not be delayed. But in the latter case,
the culprit should be allowed to nurse the child until the end of the
23suckling period.
Shafi^i and Ibn hanbal do not make any proviso. They give the
mother not only the overall preference to suckle and wean the child but
also will not punish her until she comes back and confesses to adultery
24after weaning her child, Ibn Hanbal, however, sets the minimum period 
of thirty months for conception, suckling and weaning. This is derived
25
from Q.47.15 and Story of the Ghamidiyya.
Thus, by the time of the Classical Period, the Story of the 
Ghamidiyya came to be specifically associated with the doctrine of the 
appropriate time for the application of the hadd punishment to a pregnant 
woman in addition to its function in the dispute on the validity or 
necessity of four-fold confession to adultery. Similarly, the Story of 
the Juhaniyya came to be primarily employed for the doctrine of Abu 
Hanifa with respect to the appropriate time for the hadd punishment of a 
pregnant woman in addition to its involvement with the validity of a 
single confession to adultery. Neither hadith, however, appears to have 
been known to Abu Hanifa. Nor does Shafi*i appear to have known either 
hadith, not even the story of the pregnant woman reported in the
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Muwatta*. It is worth recalling here that the Story of the Juhaniyya 
seems to be earlier than the Story of the Ghamidiyya and that both 
stories were produced in reaction to the Story of the Legendary Ma' iz.
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CHAPTER XII
JALD
The term "fradd", pi. "hudud.", is among those numerous words which
have been exhaustively used in a number of profane and religious sciences
1
to denote various concepts and forms. In fiqh, however, the term has
been technically employed for the punishments of certain acts which have
2been forbidden or sanctioned by the "the law". Here, the term means
"prescribed penalty" and there are six crimes which fall under the 
■3
frudud.
1. Zina - unlawful sexual intercourse.
4
2. Qadhf - false accusation of unlawful sexual intercours.
53* Khamr - consuming alcoholic liquor.
Sariqa - theft. ^
75. Qafr* al-tariq - highway robbery.
g
6* Ridda - apostacy.
Our concern here is the hadd for zina.
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THE PUNISHMENT FOR ZINA
Depending on the point of view of a particular school or on the 
theoretical and practical distinctions of certain individual jurists, 
the punishment for zina usualy takes one of the four following forms:
a - One hundred lashes, known as jald;
b - Death penalty by stoning, known as rajm;
c - One hundred lashes, plus a year’s banishment, known as Jald
wa al-Taghrib, or sometimes as Jald wa al-Nafy;
d - One hundred lashes, plus death penalty by stoning, known as
9
Jald wa al-Rajm.
The application of any of these punishments, as we shall see, rests 
not on free choice but on schismatic conviction or on methodological 
grounds. And, perhaps, it would be fair to say, these two areas were the 
starting points for the Ikhtilaf.
JALD = FLOGGING
Jald is the only punishment unanimously agreed upon as a penalty 
for zina. It has been laid down by the Qur*an:
4^Vt V e ^ t
"The adulteress and the adulterer, flog each one of them one
hundred lashes” (Q.24,2).
279
However, there is a dispute as to whether jald is the one and only
penalty to apply in all cases of zina, or not. The Khawarij, the oldest
10religious sect in Islam, traditionally labelled as heretic,
maintained that jald was the only punishment applicable in all cases of
zina. Their attitude was based on the conviction that nothing was
11
mentioned by the Qur*an but jald. Later on, their opinion was echoed
by some mebers of the Mu*-tazila - a theological group developed into a 
distinctive school, which initiated the discussions of Islamic dogma in 
philosophical and hence rational concepts. For the sake of our 
discussion in this chapter, I shall call these two groups The Quranic 
Party, though stric^y speaking, the Mu*tazila were not so. ^  In 
opposition to the Quranic Party's attitude was the opinion of the so- 
called al- jttohur, i.e., the majority of the ulamiu They insisted that 
jald is the penalty of zina for virgins, known as bikr (pi. abkar) but 
technically called ghayr mubsan. The non-virgin thayyib -but 
technically known as mufrsan - should be stoned to death according to 
the teachings and practice of the Prophet, the Surma. The preferential 
treatment was heavily invested in a number of prophetical and non- 
prophetical traditions. We will have a chance to see how, why, and even 
when this discretion was felt to be necessary. But first,. I would like 
to examine the traditional claim that the Khawarij and some members of 
the Mu*tazila rejected all those Traditions in favour of the SP.
The first thing to note here is that we have no first hand 
information concerning the anti-SP position, particularly the
Khawarij. Our information comes entirely from later Sunni sources. 
There, the khawarij and some Muetazila, are claimed to have rejected the 
SP on the ground that not only is it not even mentioned in the Qur^an, 
but also it is in total contrast to the only ruling that is mentioned 
there - jald. Furthermore, the Tradions, which are in favour of the
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SP, are isolated reports: Akhbar ahad (sing Khabar al-wafrid), that is,
reports which have been related by, or ascribed to, individual 
1Mtransmitters. "These”, our sources report on their behalf, "cannot
stand against Quranic injunctions, which have been recorded and
15transmitted by tawatur. Reports of such nature constitute nothing
but doubt and uncertainty - zann, as opposed to yaqin; certitude,
16conviction, certainty. The kernel of the problem here is that jald 
was ordained by the Qur^an, which has been preserved and acknowledged by 
tawatur, while rajm, which is totally different from jald, came to be 
known through individual reporters. Their accounts are Akhbar ahad; 
hence Quranic hadd must be the only lawful punishment for zina.
As can be seen, the discussion is not only based on a technicality 
concerning the Traditions, but also on deductive logic, and it may be 
worth recalling here that neither was known in discussion before the 
middle of the second century AH. In fact, the technical distinctions and 
classifications of the hadiths did not come into existence until after 
the beginning of the third century AH.
Now, the combin?ation of the Khawarij and Mu' tazila on the grounds 
that they argue from a common point of view, is a deliberate attempt to 
distort the "truth" or, to say the least, is a reaction to the prevailing
situation, during which the pro-Tradition forces were at pains to secure
17recognition for the Traditions in the systematization of the law. 
For, unlike the early and later Muctazila who witnessed this tug-of-war,
the Khawarij existed well before the circulation of the hadiths. Their
opposition to the SP could hardly have been based on a technicality, let
alone on logic. An entirely different ground for their argument,
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therefore, must be established, and any investigation to that end must be 
conducted along appropriate lines. Only then, can an objective 
assessment of their point of view be made.
The Khawarij, who came into existence as a result of the battle of
Siffin (c.37-8 AH), were people who opposed ‘'Ali’s arbitration to end the
18war between himself and Mucawiya. Their theoretical ground was
expressed by the slogan, La Hukm ilia li-llah (No decision but God’s, or
the only valid decision is God’s alone). God’s decisions could be known
only from the Qur^an, the true word of God. Although the slogan would
appear (and rightly so) to have a deep-seated political motivation -
19hunger for power in the name of the community - it was not long, by
virtue of its implication, before it came to embrace a wide range of 
20religious issues. We do not know at what time the issue of the SP as
the hadd for gina was specifically invoked. Nor do we know the details
of the arguments put forward by those who were involved in the
discussion. Our sources mention the Azariqa, a notorious subsect of the
21Khawarij (an eponym of their leader Nafi1- b. al-Azraq) as being the
champions of the anti-SP. The Azariqa, labelled as terrorists for their
almost indiscriminate killings, rejected the SP as not being a divine law 
22Quranic. Watt, in his discussion of the Kharijites, suggested,
perhaps unintentionally, that it was the Najdites who put an end to the
penalty because it was impossible to implement it in every instance of
adultery. This, according to Watt, was a reaction to the extreme
23policies of the Azariqa. Neither explanation is acceptable. The
Azariqa did not appear on the scene until at least two decades or more
24 c -after the early days of the Kharijsm. Ali himself was reported to 
have been opposed for having imposed the SP. It is inconceivable that 
all members or supporters of Kharijism should remain silent on the issue 
of the SP for over twenty years, despite their general principle of
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La hukm ilia li-llah, unless the supporters of this view are ready to
accept that there was no case or discussion of the SP during that period.
It seems to me that there is at least one reason for claiming the Azariqa
were the anti-SP force. They were the first, and perhaps the only
Kharijite sect to have developed some sort of cohesive theological
structure of their own. Thus they were much more easily identified or
26associated with the issue than anyone else from within Kharijism. In
addition, the terrorism and banditry usually associated with them made
it easier for the pro-SP forces to campaign for the SP. Far less
convincing is the claim that the Najdites rejected the death penalty for
zina partly as a reaction to the indiscriminate killings of the Azariqa,
27
and party because of the vast area which was under their jurisdiction.
The Najdites (an eponym of Najda ibn ^ Amir al-Hanafi), who were
28active between 65 and 72 AH, were members of the Kharijite sect whose
views were relatively moderate in comparision with those of the Azariqa.
Their moderate attitude centred on the status of the grave sinner and not
on the punishment for his crime. A person convicted of a grave sin would
still have been punished according to God's laws, but the primary
question was whether or not he was considered mushrik. The corollary was
that if he were to be considered as an unbeliever, then he might lawfully
29be killed. The Najdites thought otherwise. Now, while it is true that 
the knowledge of who, among the early anti-SP forces, presented their 
arguments, and when and how they did so would be of enormous significance 
to use, one should not feel hindered by the absence of such first-hand 
material, from drawing a reasonable conclusion, provided one adopts a 
proper perspective on the entire issue.
The Khawarij, irrespective of their sub-divisions, were 
unmistakably united under the banner of La hukm ilia li-llah. The
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slogan was the central point of all their arguments and claims. The
slightests violation of God’s laws and decisions would provoke strong
opposition on their part. Most of them were extremely pious, self-
QOsacrificing and sometimes even ruthless for the sake of God. It was 
this deep-seated conviction that led some members of the Khawarij to 
reject the violation of God's laws by local authorities. *Ali or his 
associates must have been among those who encountered this kind of 
opposition and the SP as punishment for zina must at one point have 
figured highly, either on the level of decision-taking or on that of 
discussion. However, the discussion itself could never have arisen if 
the SP had, in fact, been firmly implanted as the established practice 
generally accepted and recognized by everyone. In other words, the 
Kharijite opposition could not have been based on technicality or logic, 
as our sources tend to demonstrate, but rather it must have been provoked 
by reaction to an application of, or argument in support of, the SP and 
justified by their conviction that La hukm ilia li-llah.
It was the Mu*tazila who, undoubtedly familiar with the Kharijite 
position, adopted a binary opposition to the ever-increasing tide of 
Traditions in favour of the SP. During this period, that is around the 
middle of the second century of the Hijra, the Kharijite situation was 
beginning to be idealized in the Sunni literature. The idealization 
itself was in response to the prevailing concerns of the time, and*Ali 
was a perfect model, for he was the first one to deal with the Khawarij.
The basic units of this story run as follows:
A woman, convicted for adultery, was brought to^Ali. He 
flogged her and then had her stoned to death. He then said,
28M
And:
/
forms
"I have flogged her in accordance with the Book of God and
31stoned her in accordance with the Sunna of the Prophet."
(oO V  W
Other interesting versions run as follows:
A woman confessed beforecAli to having committed adultery.
He flogged her on Thursday and then on Friday he stoned her
to death. He then stood up and said, "The Stoning Penalty is
a Sunna of the Prophet. Indeed, the Stoning Verse has been
revealed but those who used to recite it, together with
32other Quranic verses, were killed at Yamama.
A woman called Shiraha of the ^ amdan tribe was brought tofcAli 
because she had committed adultery. He flogged her with one 
hundred lashes and then had her stoned to death. Someone 
protested, "But you have inflicted two penalties!" "Yes", 
cAli replied, "I have flogged her in accordance with the Book 
of God and stoned her to death in accordance with the Sunna 
of the Prophet". ^
More interesting readings put the protest/s in the followings
3^..."You have flogged her and then stoned her to dealth!"
jAjA' <3V^»
..."What is this stoning? The Penalty in the Book of God is 
flogging!
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In both cases, All is reported to have given the same answer:
I have flogged her in accordance with the Book of God and stoned her to 
death in accordance with the Sunna of the Prophet.
The Book of God here is undoubtedly a reference to Q:24.2. The 
Sunna of the Prophet refers definitely to claims that the Prophet himself 
had stoned to death those who were guilty of adultery. The absence of 
any elaboration from'Ali’s opponents might give the impression that both 
sources adduced by him were known to the protesters. Consequently, it 
might be thought that they were opposed, as seen in other versions, to 
the simultaneous infliction of the two penalties on the same culprit, 
rather than to the legality of each punishment in isolation. That this, 
however, is not the case is clearly demonstrated not only by the explicit 
reference to the SP, but also by the general acceptance by jurists and 
traditionists alike that the culprit in question was one and the same 
person in all versions. Consequently, the absence of further arguments 
from the supposed protesters would appear to me as yet another proof that 
the story was deliberately put forward by the generation of those who 
were engaged with the Mu*tazila.
The Mu'tazila rejected the Traditions altogether, and particularly
those in favour of the SP, on two grounds. Most of these traditions, and
certainly those bearing historicolegal connotations, tend to contradict
each other, and in many instances, are in total contrast with the Quranic
rulings. Furthermore, they employed logic and common sense. On the one
hand, the only possible authentic account is a report which has been
related by many, from many, from many, etc. On the other hand, any
tradition which has been transmitted by an individual is susceptible to
37lies and fabricating. The former was known as Khabar al-tawatur, or
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simply Mutawatir. The latter as Khabar al-wahid, or Khabar al-
khasga. Such was the situation between the Mu*1 tazila and the
traditionists of the third century AH. It is worth recalling that this
was the Classical Period during which the circulation of Prophetical
Traditions was ever increasing. Thus, with reference to the SP, the
Mu*tazila, or those who argued in their terms, were to be reminded that,
before them, the Khawarij, or those who had supported their point of
view, had similarly protested to*Ali about the imposition of the SP. He
had silenced them by calling to their attention the fact that he had done
so in accordance with the Book of God and in accordance with the Sunna of
the Prophet. The Sunna of the Prophet were the very Traditions which the
39Mu*tazila were then rejecting. To substantiate their arguments, the 
anti-Mu*tazila forces had to rely on earlier distinctions laid down by 
the pre-formative period scholars, namely, jald for the ghayr muhsan and 
rajm for muhgan. This was the opinion of the jamhur.
This distinction was originally proclaimed in Iraq and Hijaz in
40the form of a fatwa. Among those names mentioned, are Nakha‘i (Kufian
authority, d.95-96 - see Abu Yusuf: K. al-Athar, no.630, p.139),
Tawus (Meccan authority, d.106 - see ganeani, vol.7, no.13307, p.310),
andeAta’(Meccan authority, d.114-115 - ibid., no.13306, p.309). Abu
Hanifa, too, is reported to have adopted similar lines (see Abu Yusuf:
Ikhtilaf, p.218). It was Malik who provided a Prophetical hadith to the
same effect. This was the story of the Hired-hand in which only the
woman was stoned to death, while the boy was flogged one hundred
41 -lashes and banished for a year. Shafi* i was in an even better
position to carry the argument further. He did so in two not unrelated 
ways: by systematic reasoning with the aid of the technical devices of
harmonization and by acquiring a new Prophetical Jiadith. His arguments 
run as follows:
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God has said: "The adulteress and the adulterer, flog each
one a hundred lashes". In another place, with reference to 
slaves, God said: "...if they have attained the status of
ihsan and then commit acts of great normal turpitude, they 
should suffer half the punishment of the ’free’ woman. 
(Q:*J.24).
Thus the Qur* an has shown us that the flogging punishment is 
intended for free people and not for slaves. Furthermore, 
when we learn that the Prophet had stoned the non-virgin 
(thayyib) who was guilty of adultery and that he had never 
flogged him, we conclude from this practical example from 
the Prophet that Flogging is a punishment for virgins ( 
Risala, nos.225-27). Were it not for the Sunna...we would 
have been compelled to flog every person guilty of adultery 
(Ibid., no.235).
In another place in the Risala, Shafici illustrates his arguments 
first with the story of £Ubada, then with another Prophetical hadith 
which prescribes only the Flogging Punishment for slaves. Finally, he 
addresses himself to the problems of the ifrgan ( Risala, nos. 375-92). 
The argument is repeated, but with a different emphasis, at nos. 616, 
6^ 9, 782-95, 1125 and 1126. By the time of the Classical Period, the 
term mujisan, or its derivatives, was employed in almost every topical 
hadith to emphasize that marital status is the criterion for deciding 
which of the two contradictory punishments should be inflicted upon the 
guilty party: the SP was confined to the mufrtgan culprit, while Flogging
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was reserved for the non-mufrgan culprit. The anti-SP forces were
fighting a losing battle, for even later Mu^tazila, such as Abu al-^asan
al-Basri (d.436) and Zamakhshari (d.538), had to concede that jald is the
42punishment for the ghayr-muhgan, and rajm is for the muhgan. And hence 
we arrive at our second topic - rajm.
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CHAPTER XIII
RAJM
Whenever the term rajm appears within the context of adultery, its
meaning is technically fixed to: "Death by stoning." This is the
traditional interpretation for rajm. Linguistically, the term could be
taken to refer to anything which has to do with condemnation. Hence, the
death penalty is just one of many probabilities. Others are: to
curse/damn/revile/abuse/castigate/execrate etc. etc. The Qur^an itself
employs the term or its derivatives fourteen times in different
contests. With reference to the satan: al-shaytan al ralim; Q.3:36;
15:17, 34; 16:98; 38:77; and 81:25. With reference to Shu^ayb and his
people who said to him: "We hardly understand what you are talking
about, Shu^ayb! Certainly, we find you very weak among us. Had it not
been for your friends, we would have certainly condemned you ...." (wa
lawla rahafruk larajamnak (Q.11:91) Q.19:46 mentions Azar, Abraham’s
1
father, who warned his son saying "0 Abraham! Are you dissociating
yourself from my gods? If you do not stop it, I will
2
condemn/stone/castigate you ..."
A similar attitude is revealed in Q.36;18; 18:20; 26:116; and 
44:20. Other employments are rajman i.e., conjecture/guesswork/prophecy 
(Q.18:22) and rujum i.e., shooting stars/meteorites etc., (Q.67:5). It 
is worth noting here that none of these contexts demonstrates that the
punishment indicated therein is the death penalty by stoning. Nor does
the Qu^an mention the SP as the punishment for zina. It is the Sunna 
which employed the term as the punishment for adultery, J and the fuqaha, 
or as they are called within the polemic context the jamhur, asented to 
the view that rajm is the death penalty by stoning for those culprits who
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attained the status of ifrsan. Strictly speaking, that is as far as their 
agreement goes. There is a considerable dispute over the qualifying 
circumstances for attaining ihsan on the one hand, and, perhaps as a 
result, on the source of that penalty on the other.
IHSAN
Discussion of this topic is extremely intricate and involves a
number of issues both related and unrelated. Its complexity has been
shown by Burton in his article: The Meaning of *Ifrgan', in which he
raises an interesting juridical point: namely, if ihsan was the
criterion for the application of the SP during the era of the Prophet and
his Companions, as it has been claimed by the jurists, when then have the
jurists themselves failed to agree on its meaning? His general
conclusion is that the term was, among other things, merely a tool in the
hands of unorganized opposition engaged in highly academic discussions
in reply to the objection of the anti-stoning penalty forces; and hence,
the whole issue is more likely to be demonstrating an ideal, than an 
5
actual situation. We will see later how this was achieved. But first, 
let us look at the basic meaning of ifrgan.
Arabic lexicographers discuss the term under the root h-s-n, from 
which the stative verb frasuna, is formulated to mean: be inaccessible,
be well fortified, be protected ...etc,  ^ Similarly, the II form will 
bear the meaning of: make inaccessible, strengthen, fortify, protect,
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entrench, immunize, etc. Thus, hign, for instance (pi. frusun) is used to 
mean: fortress, fort, castle, citadel, stronghold, fortification etc.
Qur*an 59s2 reads:
6  J * Cr y  if*
* ..
He (Allah) is the one who drove the infidels, among the 
people of the Book, out of their homes (diyar) at the 
beginning of gathering. Little did you think that they 
would get out. And they thought that their fortresses
_ 7
(husunuhum) would defend them from God, but God ....
The same Sura, verse 14, describes how the joint forces would fight the 
Muslims:
They will never fight you together, except in fortified 
townships (fi quran muhassana ....) or from behind walls. 
Strong is their fighting spirit amongst themselves. You 
would think they were united, but their hearts are divided
Similarly, Qur^an 21:80 employs the term to denote protection:
0 jiJ ^vl ^  ^ cr*
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It was We Who taught him (David) the making of coats of mail 
for your benefit, to protect you (litubsinakum) from each 
other’s violence; will you then be grateful?
The verbal nound (masdar) is frasana: strength, ruggedness,
g
forbiddingness, impregnability, shelteredness, invulnerability, etc. 
Hassan b. Thabit, for instance, is reported to have praised "Alisha, the 
Prophet’s wife, saying:
6* dyi fr&j
(jr"
Invulnerable, self-possessed, beyond suspicion. Never
thinking of reviling innocent women; a noble woman of the
clan of Lu>ayy b, Ghalib, seekers of honour whose glory
9
never cease to exist.
In family law, but with penal law in mind, the common noun is 
ihsan, from which we get the adjective muhsan for male and muhgana for 
female. Here, the jurists, or as they are called the jamhur, interpret 
ihgan as: consumated marriage/freedom/Islam/chastity or the combination
of two or more of these meanings. Thus, a muhsan or muhsana could be 
described as: non-virgin/free/muslim/chaste, as much
raarried/virgin/protected/dhimmi/pure,, etc. Depending on individual, or 
collective, interests of the jurists, two distinctive conscious 
adaptions of the term were assumed. Muhsan/muhsana (passive) came to
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mean: a person upon whom the status of ifrgan has been conferred, while 
muhsin/muhsina (active) was fixed to an agent of ihgan, who may confer 
the status of ihsan upon himself/herself, or upon a third person or both. 
We will see the main reasons for all this later. But first I would like 
to provide a general sketch of the Ikhtilaf.
According to Shaybani (d.189)- Abu Hanifa (d.150) maintained that
a mufrgan is married or divorced Muslim, whose marriage to a free born
10Muslim woman has been consummated, i.e. a non-virgin Muslim.
Shaybani, who alleges that this is the general view of his colleagues,
11identifies himself with this view. He bases his view on three
stories: two versions of the story of ^Umar and ironically, the story of
12the Jewish couple.
Ibn Abi Layla (d. 148) - a colleague of Abu Hanifa - was of the view
that a muhsan is a spouse whose marriage has been consummated. This was
to accommodate the story of the Jewish couple about which he had heard
13that "the Prophet had stoned a Jew and a Jewess." At this point we 
may pause to examine the views of these two prominent scholars of Kufa: 
Abu Hanifa and Ibn Abi Layla.
I do not agree with Burton that Ibn Abi Layla was unaware of the
14 v»
actual reasoning of Abu Hanifa. The mere dates of these two scholag,
both in Kufa, would suggest that he must have been fully aware of why Abu
Hanifa never assented to the view that dhimmis convicted of adultery
should be stoned to death. Similarly, the employment of the story of the
Jewish couple by Ibn Abi Layla for this issue would clearly show that Abu
Hanifa was equally aware of the story but never thought of it either as
being pertinent to the issue in question, or as authentic. However,
since Abu Hanifa has neither employed nor transmitted the story of the
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Jewish couple, one may perhaps assume with some confidence that he had
never considered it authentic and, hence, it could have not been involved
with the issue in question. In other words, Abu Hanifa was commenting on
the fiqh situation of his days. My hypothesis becomes more clear when we
realise that unlike his predecessor Ibn Abi Layla, who was a judge in
Kufa and hence was concerned with judicial practice, Abu Hanifa was first
and foremost a theorist. His exclusion of the dhimmis from the stoning
penalty arises from the general attitude of the early Iraqis that
dhimmis1 jurisdiction should be left in the hands of their respective
15religious leaders. Ibn Abi Layla, though he accepted this view
generally, nevertheless, rejected it with specific reference to
adultery, partly because "The Prophet had stoned a Jew and a Jewess”,
and, perhaps, partly because this is the true punishment in the Torah as
16it was fulfilled by the Prophet. Abu Hanifa had resorted to an
earlier authority to substantiate his argument. He claims: "I was told
by Hammad that Ibrahim (al-Nakha‘i, d.95 or 96) had said: "A man cannot
become muhgan if he marries a Jewess or a Christian woman or his 
17slave.” '
Now, as we have noticed, Shaybani supported Abu Hanifa's view
despite the fact that he knew and transmitted a more elaborate version of
18the story of the Jewish couple. Abu Yusuf, on the other hand,
(d.182), took a different view. In his work Kitab al-Kharaj, which could
be described as the earliest work to discuss the Ikhtilaf of the term
i^ isan, he deals with the issue under the punishment of zina. He states:
19”Muhgan and mufrsana should be stoned to death.” He then goes on to
state that the meaning of ihsan is admittedly a controversial matter
20among his own colleagues. He lists five opinions current among his 
companions:
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1 - Ihsan is restricted to, and attainable by, only free Muslim 
spouses in virtue of their consummated marriage.
2 - Ihgan is restricted to, and attainable by, any spouse of the
same religion - provided that both partners are free. In the case
of non-Muslims, their religious affiliation must be that of the
21
ahl al-Kitab or Ahl al-dhimma.
3 - Ihgan is restricted to, and attainable by, all free spouses 
regardless of their religious affiliation.
4 - Ihgan is open to free spouses of different religions. But, in 
the case of mixed marriage, ihsan is restricted to a Muslim husband 
i.e., a dhimmi wife can confer ihgan only upon her Muslim husband 
but not upon herself, (i.e. muhgina).
5 - Ihsan is open to free spouse of different religions. But, in 
case of mixed marriage, ihgan is restricted to a non-Muslim wife. 
In other words, a Muslim husband can confer ihgan upon his dhimmi 
wife but not upon himself (i.e., he is Mubgin but not Muhsan).
Having provided us with this sketch, Abu Yusuf goes on to give us
hiw own view on the subject. His preference is for numbers -1- and 
22-5-. "This," he proclaims, "is the best of what we have heard on this 
23issue.1' Three names are immediately mentioned to support this view:
Nakha*!, Sha'bi (d.110) and Ibn eUmar (authority of Medina, d.73 or 
2474). Thus, as far as Abu Yusuf was concerned, the status of ihsan 
could be conferred upon a free non-virgin Muslim, or a non-Muslim spouse, 
or could be attained by a free non-virgin Muslim spouse, bu virtue of 
consummated marriage. Two things should be noted here. First, there is 
no prophetical hadith or Quranic verse adduced to substantiate any
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opinion. Secondly, slave spouses have been unanimously denied the right 
of acquiring or conferring ihsan. We may now look at the attitude in the 
Hijaz for the same period.
25Malik's view concerning ihsan is similar to that of Abu Hanifa.
However, unlike Abu Hanifa, he extends it to include slaves as being
26capable of conferring ihgan upon their free Muslim spouses. He claims
27that this was the view of all those people with whom he had contact.
Nevertheless, he restricts the power of conferring ihsan to Muslim
slaves only, for, as far as he was concerned, non-Muslim slaves could not
be espoused by a Muslim. They should always be retained as concubines
28and not be taken as wives. He arrives at this conclusion by applying 
two different Quranic verses:
And you may marry well reputed believing women (muhganat 
mu*minat) and well reputed women of those people who were 
granted the Book before your time (wa al-mujiganat min 
alladhin utu al-Kitab min qablikum) (Q.5:5)
"These," Malik claims, "are the free Jewish or Christian women. 
Then God said:
And if any of you have not the means wherewith to wed free 
believing women, he may wed believing girls from among those 
whom your right hand possesses. (Q.4:25)
"These," he concludes, "are believing maids. Therefore, it
appears to me that Muslims are forbidden to.marry Jewish and Christian 
29
slaves."
Curiously enough, Malik never assented to the view that a
non-Muslim spouse can attain the status of ihsan, despite the fact that
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he knew, and indeed commented upon, Q.5:5, in which the women belonging
to the People of the Book have unequivocally been described as muhganat.
For Malik, muhsanat here means: free (!), like his Iraqi fellow jurists,
Malik was commenting upon a fiqh situation. He provides a special
chapter dealing with the question of ihgan, not in the hudud section but
30in the faikah (marriage). Three authoritative names in Medina are
31involved. Ibn Musayyib (d.93 or 94) , al-Qasim b. Mohammad
32 - "33
(d.106), and Zuhri (d.124). Ibn Musayyib is credited with the view
that: ihsan is restricted to marriage and chastity. "This," he is
34claimed to have said, "is because God has forbideen zina." Al-Qasim
and Zuhri are alleged to have said that "a slave wife is capable of
conferring ihsan upon her free husband." Malik endorses this by saying
35that this is the general view of all the scholars he had met. However, 
he finds this inadequate to cover other theoretical cases. Thus, he adds 
"a slave husband is capable of conferring ihsan upon his 
free wife, but a free wife cannot confer ihsan upon her slave
qc
husband." Similary, a free Christian or Jewish wife can confer ihsan
37upon her Muslim husband but not vice versa. Thus, as far as Malik was
concerned, iftgan is restricted to, and attainable by, a free Muslim
38spouse by virtue of his/her lawfully consummated marriage. to a
Muslim spouse or to a free non-Muslim woman. Christians and Jews, who
enjoy the status of dhimma cannot attain the status of ihsan; their
sinners should be referred to their respective religious leaders unless
they have publicized their crime/s, in which case they should be punished
39under the law of public indecency.
Malik's denial of ihsan to slaves, males or females,and to 
non-Muslim wives, all the while vesting in them the power of conferring 
ihgan upon their respective free Muslim spouses, arose from the general 
fiqh situation in Medina at his time: that consummated marriage plus
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Islam and liberty are the main criteria for ihgan. The exclusion of 
non-Muslims from acquiring ihgan for themselves arose practically from a 
juridical point of view that the jurisdiction of the people of the pact, 
known as dhimmis, should be left in the hands of their repective 
religious leaders. Similarly, his view concerning slaves arose from two 
not unrelated juridical considerations. First, his observation that no 
slave had ever been stoned to death for zina, and, secondly, from earlier 
Ikhtilaf in Medina and Mecca concerning the punishment of slaves for 
zina.
The Meccans, Tawus (d.106) and ‘Ata* (d.114 or 115), for instance,
maintained that slaves should never be punished. The only exemption is a
slave woman, who, if married to a free husband, should be flogged fifty
40lashes. This is her ihsan in accordance with the Q.4.25. The
Medinians accepted the latter view but not the former. They maintained
that a slave married to a free woman is muhsan. Hence, if he fornicated,
41he should be stoned to death. Mujahid (d.104) proclaimed publicly
that this was the general view of the Medinians when he visited the
42 “ 43city. A similar view was held by Awzaci (a Syrian scholar, d.157).
Both views have one thing in common, namely, that marriage is the
decisive criterion for both cases. Malik, undoubtedly familiar with the
situation, tried to harmonize the two conflicting opinions by asserting
that slaves - male or female - can never attain ihsan for themselves.
Assuming they can, then their ihgan must be viewed, and interpreted
accordingly, in light of three main criteria: Marriage + Liberty +
Islam. For Muslim slaves, marriage will qualify them for 50 lashes;
otherwise, no punishment is to be inflicted upon them for the lack of
liberty. If they are married to free born spouses, then only free
spouses will qualify for ihgan by virtue of attaining those three main
criteria. For non-Muslim slaves, Islam will qualify them for 50 lashes,
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otherwise no punishment is to be inflicted upon them. There is no 
question of marrying a non-Muslim slave. In short, Malik's view of ihgan 
agrees with categories 1 and 4 above, but adds a novelty; namely a slave 
spouse can be muhsin/muhgina but not muhsan/muhgana. We may call this 
Category 6 of ihgan.
Now, as we have seen, Malik’s discussion on the question of ihgan
was entirely invested in the Book of Marriage, with an appropriate
rubric; B£b ma ja* fi al-ihsan. The rubric itself signifies the
44authorative definition of ihgan. Two techniques have been employed:
appealing to early authority and - in a desperate effort to enforce that
authority - resorting to a limited scriptural exegesis. Similarly, his
exclusive discussion of the definition of ihgan under the Book of
Marriage shows that marriage is an indispensable ingredient for 
45ifosan. It is worth recalling here that no prophetical authority has 
been involved. His highest authorities were Ibn Musayyib, al-Qasim b. 
Mohammad and Zuhri, together with the claim of having the support of all 
contemporary Medinian scholars, which in itself envisages a considerable 
awareness of Ikhtilaf prior to, or even including, his own era. 
Nevertheless, having laid down his view on the meaning of ihgan, his next 
step was to acquire vivid examples of why the SP was, or should be, 
applied. The interests were vested with the authority of three pericopes 
incorporated in the frudud section: A - The story of*Umar; B - A story
ascribed to Abu Bakr; and, finally C - A story ascribed to the Prophet. 
Each of these stories demonstrates that the presence or absence of ihgan 
was the criterion for the application, or commutation, of the SP to 
flogging, respectively. With respect to the story of *Umar, I had 
pointed out that the composition of the story in general and the 
inclusion of the "ihgan" notion in particular were the product of later 
highly specialised jurists as a result of their reaction to, and campaign
300
46for, the anti-SP forces. This leaves us with the remaining two
stories to look at briefly.
Abu Bakrfs story runs as follows: Malik is reported to have
47said that: "On the authority of Nafic (d*117), Safiyya
~ 48bint Abi cUbayd (d. 50) informed him saying: "A man who
had fornicated with a virgin slave and thus made her
pregnant was brought to Abu Bakr. The man - who was not
muhsan (wa lam yakun afrgan) ~ confessed the crime. Abu Bakr
ordered him to be flogged and then banished him to 
49Fadak.”
The phrase: wa lam yakun afrgan, which is incorporated right at the 
end of the story, is not only alien to the flow of the story but also 
tendentious in tone. I see no grounds for describing the maid as bikr 
but the man as ’not muhsan’. The employment of mufrgan for the culprit is 
definitely a deliberate attempt to show that had he been mufrgan, he would 
have been stoned to death. The story was designed to demonstrate the 
technicality of ihgan. For obvious reasons, the story never gained 
access to the Classical Collections.
Our final story designed to serve a similar interest is one 
ascribed to the Prophet.
Abu Huraira and Zayd b. Khalid al Juhany were claimed by 
Zuhri to have said that:
"The Prophet was asked about a slave woman; ’If she had 
fornicated before becoming muftgina what should be done with 
her?'
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The Prophet replied:
’If she fornicates, flog her. If she fornicates again, flog
her and, if she fornicates yet again, flog and then sell her,
50even for the price of a piece of rope.1"
The juridical claim behind the pericope is that under no
circumstances should a slave woman guilty of adultery be stoned to death.
She should always be flogged. If she persists in committing the crime,
then she should be sold even for a trivial price. Muhammad’s failure in
his reply to repeat the condition posed in the question: "before
becoming mufrgina" signifies that the question of her ifrgan is
irrelevant. Slave women are to be flogged as long as they are slaves.
This is compatible with Malik’s view concerning slaves. It also explains
why Malik, who never assented to the view that slaves can ever attain the
status of ihsan, had, nevertheless, transmitted this story. In fact, the
phrase which reads: wa lam tufrgin could be thought to have provided the
key word for the promulgation of the pericope. The reading of the term
in the active form confirms Malik's opinion that Muslim slaves could only
be flogged when they attained chastity, and non-muslira slaves, when they
attained Islam. ^ahawi (a staunch Hanafite scholar, d.310) had
explicitly accused Malik of deliberate insertion of the phrase to serve
his own purpose. "All traditionists have transmitted the pericope
51 ~ -without it," he says. What Tahawi fails to recognize is that all
traditionists have in fact adopted Malik’s story, and hence it is more
52likely that they edited it out as counter-action to Malik's view. 
Thus, neither Malik's version nor the later improved versions has any 
claim to authenticity. For just as it could be argued that later 
versions were improvements of the early version, made in order to
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accommodate later juridical attitudes, so it can be argued that Malik’s 
version - the earliest of all - was also produced to accommodate the 
contemporary situation.
Now, the arguments of the Iraqis and the Medinians had primarily 
helped Shafici to reconsider the whole issue of ifrgan and to offer his 
own opinion on the circumstances which qualify an adulterer or 
adulteress for the punishment.
Like his predecessors, Shafici supports the view that ifrgan is a
decisive factor for the application of the SP. However, he states that
’’Ifrgan is a generic term covering a wide range of meanings all of which
might be interpreted more generally as forms of constraint against doing
that which is prohibited.' Thus, Islam is a constraint. Similarly,
freedom is also seen as a constraint. Likewise a husband, consummated
marriage and house arrest; everything which stands as a constraint takes
on the meaning of ihsan. For instance, -God says: ’It was We Who
taught him (David) the making of coats of mail for your benefit, to
protect you (li-tufrginakum) from each other’s violence’ (Q,21:80). And
also, 1 They will never fight you together collectively except in
fortified townships’ *(0.59:14). Shafici concludes by pointing out that
it is the context of the statement which determines the specific meaning 
53of ifrgan. He does not, however, accept the view that Islam is one of
the conditions for acquiring or conferring ifrsan, although he would
prefer sending dhimmis to their own confessional courts, unless they
insist on being tried by a Muslim judge, in which case Islamic Law must 
54be applied. Similary, he does not accept the view that slaves can 
never acquire ifrsan. To do so would entail either invalidating Q.5:25 or 
submitting to one of the most compelling arguments raised by the anti-SP 
forces, namely Q.4:25, which deals with the punishment of slave girls
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guilty of adultery, states that "on their becoming muhgana/mufrgina, they
should be subjected to one half of the punishment awarded to the mubganat
free women. Stoning to death cannot be halved, for one person may die
after a single stone, while another may survive one hundred, and so on.
It therefore goes without saying that one hundred lashes as set by the
55Q.24:2 is the only just claim for zina. In order to maintain the
validity of the Q.4:25, at the same time, to dispense with the logical
argument put forward by the anti-SP forces, Shafi i adopts a similar
technique to get out of the dilemma. First, he employs the very verse
which indisputably sets explicit punishment for zina; Q.24:2, Next, he
uses the very verse which was used by the anti-SP forces to invalidate
the SP: Q.4:25. Then, comes the very argument, which he twists to his
own ends. He argues that the fact "that death by stoning can be achieved
through one stone to one thousand stones and more, is a clear proof that
the punishment of mufrsan slaves is different from that of free mufrgan
culprits, and that 50 lashes is the punishment of slaves when they attain
56the status of ifrgan. Married or not, slaves are neither to be stoned 
57nor flogged. Their ifrgan is not derived from marriage but from their 
58becoming Muslims. Conversely, the ifrgan of free persons derives from
their consummated marriage. Hence, they can both acquire it and confer
it upon their spouses - unlike slaves who can only acquire it for
59themselves by virtue of their conversion to Islam." Although Shafi*i 
fails to quote a single prophetical fradith in which the term ifrgan or its 
derivative is defined, let alone mentioned, he tactfully manages to do so 
by showing that those who were simply flogged were non-mufrgan. "'Asif was 
flogged and banished for a year, while the wife of the employer was 
stoned to death. So were Ma£iz and the Jewish couple." Furthermore - 
and this is most important for Shafi1" i - "the Prophet was asked about the 
punishment of slaves, whereupon he replied, without mentioning ifrgan, 
that they should always be flogged."
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Discussing the question of dhimmis, Stiafi* i dismisses religious
affiliation as condition for ifrgan. His main concern is to establish the
origin of the SP in Islam. To achieve that, as we shall see later, he
sleeted incomplete verses to show that Muhammad’s judgement over the
Jewish couple was Islamic Law. Shafici argues: ”God has advised His
Prophet, with reference to the people of the Book, saying: ’....If they
do come to you, either judge between them or decline to interfere. If
you decline, they cannot hurt you in the least. If you judge, judge
between them or decline to interfere. If you decline, they cannot hurt
you in the least. If you judge, judge between them in accordance with
justice; for God loves those who judge in justice.’ (Q.5;42) Al-qist is
the Truth which has been revealed by God to His Prophet. For God has
said: 'And judge between them by what God has revealed to you and follow
not their vain desires, but beware of them, lest they beguile you from
any of that which God has sent down to you ....’ (Q.5;59)- This is
61precisely what the Prophet did in the case of the Jewish couple.” 
Shafici deliberately ignores succeeding verses which would otherwise 
betray his interpretation. Q.5.43 says: "But why should they come to
you for decision, when they have their own Torah within which there is 
the Decision of God - Hukm Allah - .... It was We Who revealed the Torah: 
therein are guidance and light. With it, the Prophets and the Muslims 
judged the Jews. So did the Rabbis and masters of law; for to them was 
entrusted the protection of God’s Book. (Q.5:44) (cf. Q.5:46-48)
However, Shafici shows complete awareness of the contents of these
verses. He distinguishes between dhimmis and non-dhimmis. "Those who
were involved with Muframmad in Medina were persons in a treaty relation
with Muframmad. When they brought the case of the JC to Muhammad they
62sought judgement in his capacity of frakam. He applied the Islamic Law 
sic . Dhimmis should be referred to their religious leaders as part of
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their dhimma: wafa * an bi dhimmatihim. Only when they insist on
being judged by Muslims, eould their desires be granted by applying an
appropriate Islamic Law.1' Shafi i's view on ihgan is much wider than
those of his predecessors. To him, ihsan is open to free spouses by
virtue of their consummated marriage, but can also be attained by slaves
by virtue of their conversion to Islam. This is category -7- of ihgan.
In other words, Shafici adopts some parts of category -M- and -5- and
then reverses Malik’s novelty in category -6- to formulate a "new"
65technical meaning of ihgan. We may now look at the possible main 
reason for adopting this generic term rather than any of the other 
possibilities and for making it a technical criterion for the 
justification of the SP.
We have seen that no one has ever been able to quote a prophetical 
badith which defines, let alone mentions, ihgan as the criterion for the 
application of the SP. We have also seen that all views concerning ihsan 
rest upon three antitheses: Consummated marriage / virginity, liberty 
/Slavery and Islam /Dhimma. (Thayyib / Bikr - flurriya / *Ubudiyya - or 
ffurr /*Abd - and Muslim/Dhimmi). Like muhsan and its derivatives, all 
these words have been employed by the Qur* an in different contexts. 
Thayyibat v. Abkara, Q.66:178 with reference to marital status. ^  Hurr
C *7
v. *Abd, Q.2.178 with reference to retaliation. As for Muslim, the
Qur>an is copious: to mention but a few: Q*3s67» 12:101, 2:128 ....
Only Dhimmi has no mention in the Qur^an. However, there is a semantic
root of Dhimmi. Q.9s8 uses dhimma with reference to covenant or pact.
In any case, ahl al-kitab, which is abundant in the QurJan could take the 
68place of Dhimmi. Why then was none of these terms used as the
decisive factor/s for the SP? To understand the advantage of ihgan, one 
has first, I believe, to view the context within which ihgan or its 
derivatives occurs in the Qur* an and, secondly, to examine closely both
306
the language and form used by the anti-SP party to dismiss the validity 
of the SP.
Now, it is true that the term ifrgan does not occur in the Qur* an. 
Nevertheless, its derivatives have been used in various ways. We have 
already seen those five instances, some of which were used by both Malik 
and Shafif i (Q.59s2, 14; 21:80; 4:25 and 5:5). Q.4:25 and 5:5 are the
only instances worthy of retention here, and they are included in the 
following list of occurrences and their respective contexts:
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USAGE LOCATION CONTEXT
a- Muhsanat Q.24:4
b- Muhsanat Q.4.25
Ufrginn ahsann (slaves) Q.4:25
d- Muhganat + ghafilat Q.24:23
e- Muhganat + al-Nisa* Q.4.24
f- Muhganat + mu*minat Q.4.:25
S“ Muhganat + mu^minat Q.5:5
Punishment for accusing 
muhsanat women (qadhf) 
muhganat = well 
reputed.
The punishment 
applicable 
to muhganat is the 
criterion, half of 
which is
the punishment to be 
applied to maids 
muhganat
(cf. Q.24:2). Muhganat 
= well reputed.
See the context of 
-b- above
Qadhf of innocent 
women,
muhganat = well reputed
Types of women one is 
prohibited to marry. 
muhganat = possibly 
those
who are already under 
marriage protection.
Concluding marriage 
muhganat = well reputed
Type of women one is 
recommended to marry. 
Muhganat = well reputed
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USAGE LOCATION CONTEXT
h“ Muhganat + ..al-Kitab Q.5:5 Do. (women of the ahl-
al-kitab cf. -g- 
above).
i- Muhsanat + ghayr musafihat Q.4:25 Concluding marriage.
Ghayr musafihat = not 
or ill repute, i.e. it 
emphasizes muhganat.
j- Muhginin + ghayr musafijiin Q.4:25 Concluding marriage.
Cf. the context of -i- 
above.
k- Muhginin + ghayr musafihin Q.5:5 Do.
1- Fatayat • • • • in aradna 
tahasgunan Q.24:33 Prohibition of
forcing
or inciting one’s maids 
into prostitution, 
while
the maids themselves 
desire good reputation.
The above table outlines the Qur*anic employment of the term 
ihgan. With the exception of Q.5:5 (usage -h- above - employed by Malik) 
none of these verses had been used or adduced by the pre-Formative period 
scholars in their discussions of adultery. The involvement of these 
verses, or some of them, in juridical discussions pertinent to our 
subject begins with StTafiei. Most of his arguments were later adopted by 
other polemicists or exegetes either to support the views or to ridicule
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them and hence to support the views of his adversaries. Yet, as we
have seen above there is no single verse which exclusively bears the
meaning of liberty or its opposite, or Islam or dhimma. Nor do we find
the meaning of "being deflowered" as the general concept of ihgan. In
all probability, protection and chastity are the most exclusive concepts
70to be found within ihgan. The reason that pro-SP forces centred their
arguments around the term ihgan, rather than other more appropriate
possibilities, is that they had to respond to the objection phrased in
the same fashion that SP not only figures nowhere in the Qur* an but also
71contradicts the only punishment mentioned therein. Furthermore,
Q.4:25 (usage -c- above) indisputably endorses the content of Q.24:2j
for it states that the maids should suffer only half the punishment
72applied to free women, if either of them was muhgana. SP cannot be
halved. Thus, since the anti-SP forces approached the issue from this
angle, the fuqaha tried to impose their doctrine by using the same means
and language. It was unavoidable. This is particularly so, because the
only word used by the Qur> an within the context of the punishment for
73zina or qadhf was ihsan. Since the objection was centered upon, and
argued from within, the Qur*an, the reply was developed and fought from
within the same source. It was the task of the Classical Period scholars
to interpolate this notorious "technical" term into the hadiths, some of
which were already known by the Pre-Formative and Formative Period
scholars, but not with that terminology. It is precisely this point that
allows one to say with some conviction that whenever the term ihgan
appears in those pericopes analyzed earlier, its presence is tendentious
74and hence and interpolation. Similarly, the employment of thayyib,
75which we have seen in the Ma€iz pericope reported by Malik, is nothing
but an earlier attempt in response to the same situation. The term
* 7 fi
appeared to be weak and was soon abandoned in favour of ihgan. 
Post-Classical scholars interested in inter-schools discussions were
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thus left to defend the views of their masters against others. Sarakhsi, 
for instance, reports a prophetical hadith in which the Prophet is 
claimed to have said:
He who associates anything with God cannot be/is not 
77muhsin. (man ashraka bi Allah fa laysa bi mufrgin)
Similarly, he introduces another prophetical hadith in which the 
Prophet is alleged to have advised one of his Companions, Ka'b b. Malik, 
who wanted to marry a Jewess, saying:
7ft
"Do not! She will never confer Ihsan upon you."
(da*ha fa innaha la tufrsinuk)
Suyuti, a Shaficite scholar (d. 991 A.H./1505 A.D.) shamelessly 
alleges that the Prophet had said:
There are two types of ihsan. Ihsan based on chastity and
79ihsan based on marriage."
(al-Ihsan ihsanan: Ihsan fafaf wa ihsan nik&h)«
So much for the discussion concerning ihsan. But, as we have seen, 
the attempts to justify the SP were centered not only upon ihgan, but 
also upon the source of the SP. Pour possible sources were exploited 
and, depending on both time and space for the arguments of the anti-SP, 
the emphasis of either source argued by the fuqaha and Traditionists 
differed in the adoption of one source or more than one sources. The 
sources involved were: the Torah, the Sunna of the Prophet, the Qur* an
and Hukm Allah, i.e., the Universal Law of God. Again, the debate on 
this issue is long and complicated.
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All scholars up to and including Shafi'i were of the opinion that
the source of the SP was the Sunna of the Prophet. Abu Hanifa, however,
was claimed to have argued that the Prophet had stoned the Jews on the
8 0basis of the Torah. Hence, he was applying not Islamic law but rather 
the Jews1 own law according to their own Scripture. On this basis, Abu 
Hanifa refused to apply Islamic Law to Dhimmis, partly because SP is not 
the law of every Dhimmi and partly because, according to dhimma, the 
protected minorities should be left free to exercise their own beliefs 
and observe their own laws. This was the practice in the Iraqi region. 
To substantiate his arguments, Abu Hanifa denied non-Muslims the right 
to acquire or confer, ihsan. Ibn Abi Layla did not accept that a Muslim 
judge has no jurisdiction over Dhimmis for adultery. His view was 
endorsed by AbO Yusuf, while the view of Abu Hanifa was supported by 
Shaybani. Although Ibn Abi Layla was of the opinion that the protected 
minorities should be left alone both in their beliefs and in their laws, 
he made an exception of the question of adultery.
Malik followed the practice. However, to find the justification
of Muhammad’s case with the Jewss, which he now reports in greater
detail, he argued that at the time of the incident, the Jews had no 
81dhimma. Hence, the outcome of that incident cannot be extended to the
jurisdiction of Dhimmis. The Medinian Jews went to Muhammad seeking his
personal judgement. He knew that they came to him to examine his
prophetical claim. Thus, he first challenged them to bring the Torah and
then applied his prophetical judgement which coincided with the Torah.
The source of the SP then is not the Torah but the Sunna of the 
82Prophet. To this end, Malik reports a number of prophetical
incidents, the most important of which is the story of the hired-hand.
There, the first attempt to ensure Muhammad’s practice as pure Islamic
83Law was developed with the help of "kitab Allah". We have no idea
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what this phrase meant to Malik. But we are almost certain that it did
not mean the Qur*an. If it did, then Malik must have concealed this fact
from his students leaving them to discover it for themselves. Surely,
Shafici had never understood it that way. Nevertheless, the phrase was
persuasive enough for some scholars from the Classical Period onwards to
8Massert that the source of the SP was the Qur an.
Noting what his predecessors had failed to note, that accepting
the claim that the Prophet had stoned the Jews according to the Torah
would further jeopardize the justification of the SP in face of the most
compelling arguments raised by the anti-SP forces, Shafici sought
different arguments. He first introduces a distinction between persons
in treaty with Muhammad (muwada^in) a notion he borrowed from Malik - and
the dhimmis, about whom he now defines the institution of ahl al-Dhimma 
85under the jizya. "We have no information whatsoever," Shafi'i
argues, "about the Prophet’s judgements over Dhimmis. Yet, it is
impossible that the Prophet had never passed his judgements in
litigations involving Dhimmis. For Dhimmis, who were living in Khaybar,
Fadak, Wadial-Qura, Mekka, and Yemen were ordinary people involved In all
problems of life. They must have quarrelled among themselves and sought
the judgement of the Prophet or his associates. If there had been any
incidents of that nature, they would have been reported to us - if not
all of them, then at least some of them. Yet, we have not a one. The
only report we have is that of the incident of the Jewish couple who were
86in treaty with Muhammad." Thus, Shafi'i’s first move was to deny the 
Jewish couple the status of dhimma. His next step was to justify the 
source of the punishment for that particular incident and at the same 
time to justify Muslim jurisdiction over Dhimmis. He achieved this by
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adducing different .Qur*anic verses which bear the notion of 
** 87ma anzala Allah and gist. "This," he concludes, "is the meaning of 
God’s commands when He said:
’If you want to judge them, then judge them in accordance with 
justice," and ’judge between them with what We have revealed to you.’
This should be applied to all non-Muslims when they seek the
88judgement of a Muslim judge." In other words, Shafici was of the view
that the source of the SP was the Sunna of the Prophet which was
confirmed by God’s command. In his desperate attempts to harmonize the
inconsistencies of prophetical reports concerning the SP and flogging,
Shafici resorts to the chronological order for the sequence of events.
He argues that the first item to be revealed was Q.4.15 and 16, followed
by the pericope of cUbada, then the Q.24:2, followed by Q.4:25. Next
came the story of Matiz, which was followed by the story of the 
89hired-hand. He completely ignores the story of the pregnant woman, or
at least, as I have said before, he does not know it. Nor does he try to
90fix anywhere the story of the Jewish couple. To do so would entail
accepting that the SP was first revealed as Sunna and then abrogated by
- - 91
or v^ce versa. This was unthinkable to Shafici.
Ibn Hanbal, who witnessed and indeed initiated the evolution ofl *
the Classical Period, took a different view. Some reports say that he
was of an opinion similar to that of Shafici. Others claim that he
advocated the concept that the Our*an was the source of the SP, but that
92the actual verse was abrogated while its hukm was retained. Whatever 
one chooses to believe, by the time of the period of the Muctazila, a new 
wave of Prophetical hadiths was in circulation, the early stories were 
improved, edited or expanded and new ones were produced to meet new 
situations. Among these are the following:
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'Abdullah b. Abi Awfa was asked: "Did the Prophet stone
before or after the revelation of Q.24." Abdullah replied: 
"I do not know."
» *- cSj>* ^  ^  Aso I ; <iU
93
^Umar was credited with the story which identified the 
alleged verse.
Ubayy b. Ka*b was reported to have identified the Sura which
95had previously contained the missing verse.
W - All'.iVS
£1.. VfySjli U j  I ^  ’■> ] fTj*'' Aj' bri? o b
^A’isha was credited with the account of the disappearance 
of the missing verse. ^  * *'
Others proffered different solutions to the problem. IJakim
(d.^05) for instance, transmits a badith alleged to date back to U^mar,
in which, an explanation of why the SV was never written down has been 
97given.
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Marwan b. al-Hakam (d.65) was made to ask Zayd b. Thabit (d.c.45-
55) why he refused to record the stoning verse in the Mugfraf. The latter
replied; "Don't you see! If I wrote it down the non-virgin youth would
98be stoned to death ....!
By the end of the third century of the Hijra, the fiqh penalty had 
gained the upper hand and little attention was given to the voices of
f?opposition. Yet, the literature we possess reveal that prior to the 
Classical Period, various solutions to the Fiqh v. Qur*an conflict were 
attempted. Pertinent to our subject is the notion of dual penalties.
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CHAPTER XIV
JALD plus RAJM AND JALD plus NAFY
The question of inflicting two penalties upon one and same culprit
was/is traditionally linked with the Story of^Ubada. The story itself,
which was undoubtedly produced at the end of laborious endeavours to
reconcile the Qur>an- fiqh conflict, by appealing to Prophetic
authority, was nevertheless employed by Shafi ° i as an example of
elucidation (takhgig) of the Qur*an by the Sunna and, at the same time,
as an instance of the abrogation (nagkh) of a previous Sunna by later 
1
Sunna. Yet, the notion of dual penalties as a means of reconciliation 
is much older than both the Story of ^Ubada and Shafic i himself. It goes 
back to the pre-formative period in Iraq, though, strictly speaking the 
notion did not gain ground.
Abu Hanifa, as well as his pupils and associates, rejected the idea 
of applying jald before rajm or nafy after jald. The former was based on
Nakha^’s reasoning that <-Umar had stoned without flogging the
2 c **culprit, while the latter was based on a report ascribed to Ali
saying;
Banishment should be stopped.
3
It leads to Fitna.
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The idea of jald plus rajm was based on the story of *711 i who was 
claimed to have had a woman publicly flogged for adultery and then to 
have had her stoned to death. When someone protested against this 
innovation, *Ali was claimed to have rebutted the opposition by saying;
1  j  AM'
• ^-**9 (J jr~*J
I have flogged her in accordance with the Book of God and
4
stoned her in accordance with the Sunna of the Prophet.
In other words, the justification for such undertaking was based on 
applying the Quranic law and following Prophetical.practice. Among 
those names associated with this notion are those of *Abd al-Rahman bin
Abi Layla (d.148) Ibn Jurayj (d.150) Qatada (d.117) Sufyan,
8 o
Hasan bin Hayy (d.169) and Sha'bi (d.110) - the sole authority for
*10 *■ *,transmitting the story of *ALi. In addition to the authority of Ali
quoted for this doctrine, the names of Ibn Mas*ud Cd.33) and*Ubayy b.
Ka*-b (d.c. 19-32) are also used. Nevertheless, most of the Iraqis had
rejected this doctrine, for it appears to have been imposing a more
severe punishment. Others produced a counter tradition going back to Ibn
Mas'ud, based on the principle that "Capital punishment takes precedence
over lesser punishments" (Idha ijtamac haddan lillah ta*~ala, fihima
al-qatl, uhit al-qatl bidhalik. Sarakhsi (d. 483), arguing for Abu
Hanifa, states that combining flogging and stoning for muhsan is neither
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lawful nor logical: it serves no purpose. For punishments are imposed
as a deterrent and this effect can be achieved without adding flogging to
12stoning, which has been established by the Prophet.
Like the Iraqis, Malik too rejected the doctrine on the basis that
13it contradicts the established Sunna. A similar attitude was
ascribed to Zuhri (d.124) who strongly disapproved by saying: "The
14Prophet had stoned. Never did he mention flogging."
Shafiei, who only incidentally discusses the Story of cAli,
transmitted by the Iraqis, in order to point out the contradictions
between the Iraqian doctrine and the Iraqi authorities - *Ali and Ibn 
15Mascud - joins the jamhur on the basis that every well-authenticated
tradition going back to the Prophet has an over-riding authority and
takes precedence over the opinions of his Companions, their Successors,
16and later authorities. He accepts that jald plus rajm had once
figured in the Islamic Law but his submission to this fact is based, not
on the Story of *Ali, which he regards as an incident of applying an
abrogated law, but on the fact that jald plus rajm was the earliest
declaration made by the Prophet in order to elucidate the general meaning
of Q.24:2, and to establish his Sunna for the SP. However, the dual
punishment was then abrogated by the Prophet himself when he stoned Maciz
without flogging him first and when he gave his orders to stone the wife
of the man involved in the Story of the hired-hand, if she confessed to
having committed adultery, without saying that she should be flogged
first. Thus flogging for the thayyib was abrogated, but stoning was 
17retained. His continual insistence on this point shows that the story 
of ^Ubada, which he now manipulates to fit his systematic reasoning, 
could not yet have been known to his predecessors. Similarly, their 
opposition to the doctrine of jald plus rajm speaks volumes for the
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nature of the doctrine which was primarily based on juridical endeavour
to reconcile the Quranic-Fiqh conflict. Subsequently, the story ofcAli,
18which was known to, but whose implication was rejected by, the Iraqis,
appears to be the source of that attempt. Its failure to gain the
support of the so-called jamhur during the pre-formative period could be
attributed to two points. Its failure to accommodate the ifrgan
criterion, which, as we have seen, was determined by both the language
and the form of the anti-SP party and by introducing a more severe
punishment which had no precedent in the living tradition. It was only
during the Classical Period that the former problem was accommodated by
the assertion that the woman, who had even come to be identified as
Shiraha of Hamdan tribe, was in fact married and she became pregnant
19while her husband was away in Syria. This sort of improvement,
together with the circulation of the story of ^bada, led some classical
20
scholars, such as Ibn Hanbal, Ishaq b. Rahwayh (d. 238) and Dawud
al-Zahiri (d. 270) to favour the doctrine of jald plus rajm for
21muhgan. Hence, the problem of having no precendent was solved by
making vAli fulfil the Prophetical declaration.
Jaid plus nafy:
The dual quality of the jald plus rajm punishment for the
non-virgin was probably the reason for constituting the similar two-fold
punishment of jald plus nafy for the virgin culprit. For while jald
alone is mentioned in the Qur?an, the doctrine of banishment as part of
the punishment for fornication was known to the ancient Iraqis as a
22common practice which could be exercised by a judge at his discretion.
Abu Hanifa, however, like Shaybani and Abu Yusuf, said on the authority
of Nakhafci: "Banishment might lead to a further infringement of the
23 -
law." Ibn Abi Layla, on the other hand endorsed the practice and
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rebutted the doctrine of Abu Hanifa by saying that: T,The Prophet had
o h
banished, so did Abu Bakr and cAli." Sufyan al-Thawri (d. 161)
supported the doctrine of .Ibn Abi Layla by transmitting a fradith in which
. _ 25
j\li(!) is claimed to have banished a culprit from Kufa to Basra.
Malik accepted the doctrine of banishment for non-muhsan but only
for males. His acceptance is based on the story of *Asif (the
hired-hand) in which the employee was ordered by the Prophet to be
flogged one hundred lashes and then to be banished for a year. But Malik
refuses to extend this punishment to female culprits. His denial of such
practice is based on two grounds. First it was not an accepted practice
to let a woman go away alone. Secondly, he knew a tradition going back
to the Prophet in which the latter was claimed to have said: "No woman
should travel unless accompanied by a near relation" (La tusafir
26al-mar^at ilia wa ma*aha dhu mafrram). Since banishing a woman would 
also require sending away an innocent male relative and hence punishing 
him for a crime he never coramited, Malik categorically refused to 
implement nafy for female culprits. Shaf*"i attacks both the Iraqis and 
Malik for refusing to implement banishment as an additional punishment 
of the non-muhsan culprit. His argument with the Iraqis is similar to
4 — 27
his discussion with reference to the story of*Ali, while his reply to
Malik is based on the argument that the latter had failed to distinguish
28 —
between a voluntary journey and an obligatory exile. Shafi*i, 
however, remains silent concerning a journey for pilgrimage, which once 
set becomes an obligatory journey. Yet, he does not allow a woman to 
make a pilgrimage to Mecca unless she is accompanied by a male member of 
her family. Similarly, Shafci hesitated to banish slaves. For had he 
banished them, he would have been obliged to limit their banishment to a 
maximum duration of six months in accordance with the analogical 
conclusion of inflicting 50 lashes. However, he had no Prophetical
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authority or otherwise to that effect. At the same time he realised that
banishing slaves would cause harm both to the master, by denying him his
right of service from his slave, and to the slave who had no personal
possessions which would enable him to survive in exile. Realising that
this was a major dilemma, he concluded by praying: "May God help me to
29settle this problem."
Ibn Ijlanbal and almost all later jurists accepted the doctrine of
jald plus nafy on the basis of the story of cAsif, ^bada, and on the
account that Abu Bakr, ^Umar, 'Uthman and cAli had carried out banishment
as part of punishment for non-muhsan. They also extended it to
31include slaves on the basis of qiyas.
But the Ikhtilaf on jald plus nafy did not stop there. Tahawi 
(d. 310) and Sarakhsi (d. 483) defended Abu Hanifafs attitude by 
developing a new kind of argument. In addition to recalling the argument 
used by Abu Hanifa himself, they point out that flogging, which was 
implemented by the Prophet himself, was established by Quranic ruling. 
Their discussion is based entirely on whether or not an addition (in this 
case the banishment in the story of *Ubada) to the existing nagg (in this 
case jald in the Q.24:2) is nSskh. Their conclusion is that such an 
addition would constitute abrogation:
In other words, Jald would have been abrogated by banishment, 
thereby constituting a further legal principle by which an isolated
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Sunna could abrogate the Qur^an. This they found unacceptable and hence
32banishment was categorically rejected.
An interesting attempt to reconcile the Qur* an-figh conflict is
the doctrine of imposing an age criterion or the combination of both age
and marital status criteria. The former is ascribed to Ubayy b. Ka*b,
Abu Dharr and Masruq - all of whom are Companions of the Prophet. It is
based on the semantic implication of the word shaikh or shaikha
interpreted as "mature". Thus jald plus rajm is the punishment of mature
culprits. Rajm alone constitute the punishment of young non-virgins,
33while jald is the punishment of young virgins. Some traditionists are 
claimed to have favoured applying jald plus rajm to the mature thayyib, 
thereby, both harmonising the meaning of shaikh and shaikha and 
fulfilling the distinction of ifrgan. This is how the jurists, the 
ugulis and the traditionists reacted to the anti-SP party who insisted 
that the punishment for zina is nothing but flogging.
Among the most systematic arguments put forward to answer the
objection of the anti-SP party and to salvage the position of the Sunna,
are those of Shafici, the true founder of the principles of Islamic Law.
A further interesting argument, which demonstrates his deep insight and
remarkable ingenuity, is his innovation of *amm v. khas? in order to
harmonise conflicting sources and nasikh wa al-mansukh in order to
35dismiss any material which could not be used for harmonisation. For 
it was this innovation which helped him to re-interpret and fin^ally
v,.-'
re-arrange the chronological order of the fcadith materials dealing with 
zina to coincide with his theory, though he also had to ignore other 
hadiths. Yet, as can be seen from my analysis of all those pericopes in 
question, together with the Ikhtilaf pertinent to the subject, the order 
of these traditions seems to be quite different from that of Shafici.
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Just as the story of ‘Ali was the first one produced to reply to the.
anti-SP party, the story of cUbada was the last to appear for the same
purpose. However, the appearance of a number of Prophetical hadiths
dealing with punishment for zina automatically led the story of*Ali into
oblivion, whereas the story of<Ubada, being a Prophetical one as well as
36the last to appear, survived in the discussions.
The objection of the anti-SP party was caused by the claim that the 
punishment for adultery was the Stoning Penalty derived from the story 
that: "The Prophet had stoned Jews." This story, although originally
circulated for a quite different reason, namely to establish the 
Prophetical credentials of Muhammad, was soon adopted and furnished with 
details by both the authors of the Sira/Maghazi literature and the 
fu^aha\ Once in the hands of the fus aha* it was sufficient to establish 
Islamic Law on the basis that "The Prophet had stoned." Similarly, the 
claim that "The Prophet had stoned" sufficed to produce various stories 
with the same theme. Time and space also contributed to justify, refute, 
or support juridical inclinations. It seems to me, the true 
chronological order of all these stories, as they appeared in the 
Ikhtilaf of the fu^aha, supported by the analysis of their contents and 
their inter-relationships, is more likely to be as they are shown in the 
diagram below.
By the time of the Classical period, the stories, despite their 
mutual incompatibility, were generally recognized as loci classioi for 
the punishments of zina. The story of the JC lost its general importance 
for the legality of the SP and was strictly confined to the area of 
dhimmis* jurisdiction. In contrast, the Story of the legendary Ma*iz 
assumed a predominant position in the discussions of the SP followed by 
the Story of the *asif. Both of them were equally employed in, and
324
developed for the inter-schools juridical discussions, occasionally
substantiated by other stories, such as the Ghamidyya, Juhaniyya and
cUbada. The Story of^Umar was granted the concluding position; for "the
Stoning Penalty is a just claim in the Book of God and was elucidated by
37the Sunna of the Prophet." But as we have seen, the source of the SP
is neither the Scripture nor, strictly speaking, the Sunna, but the
38
dispute about its legitimacy in the Islamic Law.
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A synoptic chart for the perieopes in the hadith compendia and other relevant works.
Jewish Couple Mariz Ghamidiyya Juhaniyya cAsIf cUmar eUbada cA3i
Ibn Ishaq d. 150 Sira X - - - - X - -
A. HANlFA d. 150 1 St har 1 'TfthSr 2 -
X
X
-
- -
- - -
K?.LIK d .179 Muwatta' X X ) Pregnant 
Jwxren
_) Pregnant 
“)wcrtar
X X - -
A. Yusuf d . 182 Khar 5,1 X X X X - - - X
A. Yusuf Ikhtilaf X X - - - - - -
ShaybanI d. I89 Muwatta' X X _) Pregnant) wcimn
_)Pregnant 
~ )wmn
X X - -
F 0 R n A T I V E P E R I 0 D
d.SOA Risala X X - - X X X -
sr*ficI UlETO X X - - X X X X
TayalisI d.20A Maenad X X - - X X X -
Sancini d.211 Husannaf X X X X X X X X
C L A s S I C A L P E R I 0 D
1.HANBAL d.29l Musnad X X X X X X X X
DarimI d.?55 Musnad X X X - X X X -
BUKHUtI d.256 Srihl h X X - - X X - -
MUSLIM d .261 Sahlh X X X X X X X -
I.JAH d.273 Sunan X X X X X X X -
A .d S w OD d.275 Sunan X X X X X X X -
TIRMIDHl d.279 jireic X X - X X X X -
Bazzar d.293 Musnad X X X - - - - -
masI'T d.303 Sunan - - - X X - “ -
P D 5 T C L A s S I C A h T E R I 0 D
Tahawl d.310 M. al-Kthar X X X X X X X X
TabarenI e .3 6 0
*•
X
X X X
X
X
- - X
-
Daraautnl d.335 Sunan X X X X X X X X
Hakim d.^05 Rustadrak - X X X - X - X
Bayhaql d.»5B Sunan X X X X X X X X
Baehawl d-510 Sharh Sunna X X X X X X X -
Key for the sources: S." MucJasi al-Saphir; A.» al-Aweat; K.- ilKablr; Athar 1 » Abu Yusufs recention;
Xth&r 2 - Shaybani's recention.
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NOTES TO THE INTRODUCTION
1. The word has been used here not as antithesis to 
"written", but rather as a convenient expression for 
hadith material as opposed to the Qur'an. For Oral v. 
Written transmission/narration of the hadith, see 
Goldziher: Muslim Studies, vol.2, p.iaiff. cf. p.21ff;
N. Abbott, SALP vol.2, Qur'anic Commentary and Tradition, 
pp. 64-83; J. Wansbrough, SM, p.80. But cf. F. Rahman, 
Islam. p.53ff; M.A. al-Khatlb, al-Sunna wa Makanatuha fi 
al-Tashri al-Islami. pp.69-86; M.M. Azami, Studies in 
Early Hadith Literature, pp. 1-207.
2. For the antethesis of these terms and their historical 
evolutions see Goldziher, op.cit., vol.2, p.24f;
J. Schacht, Origins, p.6lf; N.J. Coulson, A History of 
Islamic Law, pp.36-52; cf. F. Rahman, op.cit., p.53ff;
M.A. al-Kahatlb, op.cit., pp. 59-61. But cf. El, second 
edition, s.v. "Hadith" "Sunna". Important too are the 
usage of ShaficI for Sunna, Hikma and Hadith. See Risala. 
nos. 96, 245-57, 305-7 but cf. nos. 1682-1804, 1807-1811 
and 1254; and YaHya b. Sallam, al-Tasarlf. pp.201-202.
3. Cf. Goldziher, op.cit., pp.229ff, with particular 
reference to Abu Dawud and TirmidhI; N.J. Coulson, op.cit., 
pp. 12ff. But cf. Rahman, op.cit., pp. 40-66; ShaficI's 
statement concerning the Qur'an. Ris. nos. 49-52; and 
Siddiqi, M. Zubayr, "The importance of Hadith as a 
source of Islamic Law", Studies in Islam. I (1964),
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pp. 19-25; but cf. Schacht, "Sur I 1expression "Sunna du 
Prophet". Melanges H. Masse, 1963, pp. 361-365.
4, This is the most widely accepted application of the term
"hadith". Other technical terms are "khabar" (pi. akhbar)
and (pi. athar). However, it is not uncommon to find
hadith being used solely for Prophetical- hadith while 
khabar and athar being used for non-prophetical hadith. 
Further refinements are: khabar for reports in general, 
hence will include hadith, and athar for sayings of the 
Companions and their Successors onwards. Thus, athar is
a well known saying of anybody other than the Prophet.
See Goldziher, Introduction to Islamic Theology and Law, 
pp. 37f; and El, second edition, s.v., "Hadith".
5. The importance of the isnad as the criterion for the 
authentication of the hadith can be seen from statements 
such as:
Isnad is part of the Religion; had it not been 
for the isnad. people would have said what they 
had wished to say.
and:
Between us and the rest (i.e. others) are the 
pillars (i.e. the isnad. In other words, "The 
isnad is .our yardstick).
Both sayings are ascribed to TAbd Allah b. Mubarak (d.181). 
See Nawawi^ commentary on the Sahlh Muslim (Sharh al- 
Nawawl), vol.l, pp. 87 and 88. Awza"°I (d.157) is reported 
to have said:
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Isnad is the weapon of the Believer. In the lacking 
of it, how can he fight?
Baghdldi, Sharaf Ashab al-Hadlth. Dar al-Kutub, MS 
Hadith B. 23737, fol. 80; see also Jah. Muqaddima:
C.9, H.10.
But cf. another statement ascribed to Ibn Sirin 
(Basran, d.110) which says:
They never used to ask about the isnad until after 
the Fitna (civil war), when they started to say: 
"Give us the names of your authorityThus they 
would check if the transmitters were among the 
ahl al-Sunna. their hadith would be accepted. But 
if they were found to belong to the innovators,
their hadith would be rejected.
Sharh al-Nawawi, op.cit., p.84; DarimI, al-Sunna. 
vol.l, p.112; al-Ramahurmuzi, : al-Muhaddith al-Fasil
Bayn al-Rawi wal-WacI. Koprulu (Sezgin 1, 193) MS 
No. 397, fol.10 a. Cf. Goldziher, op.cit., pp.l40 ff; 
Robson, J. "The Isnad in Muslim Traditions", Glasgow 
Univ. Or. Soc. Trans., vol.13 (1953), pp.15-26; and 
"Standards applied by Muslim Traditionists", Bull. John 
Rylands Lib. 43 (1961), pp. 459-479; and Schacht,
Origins, pp. 36 ff. cf. n.l, p.3'?.
6. A typical example is the application of certain
technical terms, primarily designed to be applied 
exclusively to the isnad. but for specific reasons they
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could also be extended to the text of the hadith. For 
instance, mudtarab, that is unsettled, muddled or 
disarrayed, is defined, with reference to the matn - 
the text, as a category of two contradicting hadiths 
transmitted by two people of the same standards of 
trustworthiness. Several recommendations are given as 
how to solve the problem. Among them is to seek another 
hadith supporting either or to harmonize the conflict.
See Schacht, Origins, pp. 37-38 and n.l, p.38; Azami, A. 
Studies in Hadith Methodology and Literature, pp.66-67; 
cf. Goldziher, op.cit., pp. 83-87 and p.l4l; but cf.
Siba i, op.cit., pp.249 ff. See also El, second edition,
’ s. v. "Hadith" .
7. But cf. Azami, A. Studies in Early Hadith Literature, 
pp. 210-268; and Rahman, op.cit., pp. 63-67.
8 r Goldziher is the pioneer and his work is still fundamental
for hadith criticism. His arguments were soon echoed by
a number of Orientalists as well as some Muslim scholars.
To mention but few for the latter: AJjmad Amin,
Fa.jr al-Islam. pp. 233-74; Abu Rayya, Adwa* cala
al-Sunnat al-Muhammadiyya. pp. 283 ff.; IsmaG II Ad-ham,
Tarikh al-Sunna (out of print), published in Cairo, 1353
A.H. but was banned after the intervention of Al-azhar
to that end, and Ali Hasan °Abd al-Qaidr, Nazrat
camma fi Tarikh al-Fiqh al-Islami. pp. 126 ff. See also
the article: 1 al-Islam huwa al-Qur^an wahdahu",
* *
al-Manar, vol.9, issues 7 and 12, by Tawfiq Sidql,
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Cf. cAbd al-^usayn Sharaf al-Din, Abu Huraira.: 2nd 
Abu Rayya, al-Shaikh al-Madlra Abu Huraira. pp.
For opposite views see Abdurrahman b. Yahya al-Yamani, 
al-Anwar al-Kashifa lima fi Kitab —  Adwa ala 
al-Sunnat —  minal-dalal wal-tadlil wal-mu.iazafa. 
pp. 10 ff; Abdulrrazaq Hamza, Zulumat Abi R a w  a. 
pp. 15 ff; BahnasawI,S. al-Sunnat al-Muftara calayha. 
pp. 000; al-Khatlb, M.A. op.cit,, pp. 249-55, 575-81, 
and 502 ff.; Siba°I, M. op.cit., pp. 212-418.
9. See Goldziher, op.cit., p. 148 and n.3.
10. (Ibid., p. 143 f.; Ibn Khaldun, al-Muqaddima. p. 26l f.;
cf. Subkl, G>acidat al-Jarh wal-Tacd!l. pp. 8-82.
11. Goldziher, op.cit., pp. 140-44.
12. Wansbrough, J., OS. p. 140 and n.3.
13. See Schacht, Origins, pp. 37 f., and 45 particularly 
n.2 .
14. Goldziher declared: "It is hardly possible to sift,
with any confidence, from the vast material of the
hadith, a portion that may genuinely be referred either 
to the Prophet or to the early generation of his 
Companions and the hadith is to be regarded rather as
a record of the views and attitudes of early generations 
of Muslims than of the life and teaching of the Prophet
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or even of his Companions". See Schacht, Origins* 
p.4, n.3. But cf. Goldziher, Muhammedanische Studien. 
vol.2 (1890) p.5; and Introduction to Islamic Theology 
and Law, pp. 38 f. Schacht*s expanded conclusion is 
that the legal hadith owes its origin to the late 
Umayyad administrative and popular practice. See 
Origins, p.4 and 138.
13. "Every legal tradition from the Prophet, until the con­
trary is proved, must he taken not as an authentic or 
essentially authentic, even if slightly obscured, 
statement valid for his time or the time of the Companions, 
! but as the fictitious expression of a legal doctrine 
formulated at a later date" Ibid. p.l40. In my 
opinion, this statement has neither been proved by 
Schacht himself nor by anyone else, yet. I totally 
agree with Coulson in this respect: See A History of
Islamic Law, pp. 69-70. Similarly, Schachtfs con­
clusion concerning dogmatic traditions, based on the 
so-called dogmatic treatise of Hasan al-Basri (d.110), 
is subject to the same reservation. See Origins p.74 
and 141. Cf. Rahman, F.: Islam, pp. 44 ff. Yet, 
the authenticity of the treatise itself is a subject 
of controversy. See Wansbrough: OS, pp. 160 ff.
16. A good case at hand is "the case of the six slaves",
presented convincingly, in my opinion, by Coulson. See 
A History of Islamic Law, pp. 65 ff.
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17. A sounder example is the conclusion of Burton, who 
after extensive study of the hadith material dealing 
with the Naskh - abrogation - and variant Readings 
qira*at - proposed that hadiths from a younger Companion 
are later than hadiths from an older Companion, while 
the Qur*an "reading" of a younger Companion is later 
than the Qur*an "reading" of an older .Companion. 
Similarly, for conflicting traditions from the Prophet, 
those whose isnads are traced through the younger 
Companions are later than, and were intended to super­
sede, those reported from the older Companions: 
al-Nasikh wa al-Mansukh. p. 468, Ph D Thesis, 1970,
; School of Oriental and African Studies, University of 
London; Cf. Wansbrough, OS. pp. 195-202.
18. Rahman puts it better: "...an extensive and systematic 
comparison of legal traditions in their historical 
sequence is unassailably scientific and sound in 
method...but it is equally important that the method
be used carefully and that we must be quite clear as 
to what precisely it can accomplish, prove or disprove 
...On the whole, a healthy caution rather than outright 
scepticism is likely to lead to reliable and constructive 
results". See, Islam, pp. 47-49.
19. See Burton: CQ. pp. 68-113; Wansbrough, OS, pp. 70 f,, 
193-98, and SM, p. 79 f.
20. This is not to suggest that these laws have never been
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employed outside, or even before, Islam, rather that 
they came to be known as the Islamic punishment for 
adultery. See Arkoun, M."The death penalty and torture 
in Islamic thought" Concilium, 120 (1978), pp. 75-82.
21. The word here has been used in its wider sense and not 
as a reference only to the Sunnis. Nevertheless, the 
hadith material to be analysed is that of Sunni 
traditionists. No reference will be made to Shi Ga and 
Ibadi hadith nor their juridical points of view unless 
there is a fundamental or significant disagreement with
Sunnis both in terms of hadith material and juridical 
disputes. Thus it is more appropriate to mention the 
5 Shica and Ibadi in the footnotes than in the main body 
of the thesis. This is so, because strictly speaking 
the Shica and Ibadi sources belong to the Post Classical 
period, that is fourth century A.H. onwards, while my 
concern is the hadith material of the second and third 
century A.H. together with the juridical disputes prior 
to and including the Classical period,
22. Conventionally, this term is used for the period from 
the beginning of the second century A.H. onwards.
23. Schacht, Origins, pp. 56,77 and 134. cf. pp. 59, 79 93,
97 and 122.
24. Pioneers too were Abu Dawud Sulaiman b. al-Jarud 
al-Tayalisi (d. 204) who composed his Musnad, and 
cAbd al-Razzaq al-Sancani (d.21l) whose work, 
al-Musannaf, is more appropriately classified as a
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corpus-juris than as a hadith corpus.
25. Important hadith works for this period are:
Sahlh Ibn Khuzaima (d.311)
Musnad AhI cAwana (d.3l6)
Sahlh Ibn Hibbln (d.354)
Muc,jam al-Tatarani (d.360)
Sunan al-Daraqutni (d.380)
Mustadrak al-Hakim (d.405)
Musnad Abi NuCaim (d,430)
al-Sunan al-Kubra lil-Baihaqi (d.458)
and Masablh al-Sunna of Baghawl (d.ca.510)
26. See El s.v. "Sunna1 cf. Wansbrough, OS, p. and SM, p. 
cf. P. Schuon, "Remark: on the Sunnah" SCR, 6 (1972)
pp. 194-199, and Fazlu Rahman, "Sunnah and Hadith" IS., i
ii (1962), pp. 1-36.
27. See El., s.v. "Ikhtilaf", cf. Ris. nos, 1671-1680 and
1682-1840, also Umm, vol. pp. 254-277; Goldziher,
Introduction to Islamic Theology and Law, pp. 47 ff., and 
Origins, pp. 288-328.
28. al-Jamic al-Sahlh al-musnad min Rasul Allah Salla Allah 
calayhi wa Sallam. See Goldziher, Muslim Studies, II, 
pp. 216-26; and vol. 1,p. 125; cf. W.R. Taylor, "Al*-Bukharl 
and the Aggada", MW 33 (1943), pp. 191-202,
29. Jarni0 al-Sahih al-Tirmidhx. Goldziher, op.cit., pp.229 ff.
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0cf. J. Robson, ffThe transmission of TirmidhiTs Jamic“
BSOAS 16 (1954), pp. 258-270.
30. al-Muwatta* li al-imam Malik b. Anas. See Goldziher, 
op.cit., pp. 197-209; and El, s.v. “Bukharl11«ttTirmidhir 
and “Malik"
31. Exaltation of this kind has also been granted to the
Muvatta*. the Jamic al-Sahlh of Muslim (d. 26l) and
sometimes to both Muslim and Bukhara. See Ibn Hanar 
al-cAsqalani (d. 852). Hady al-Sari muqadidimat Fath 
al-Barl, pp. 21-22.
32. But cf. Goldziher, op.cit., pp. 240-241.
33. This is particularly obvious from his method of class- 
ofying a hadith with comments such as : Sahih gharlb.
Gharlb, Hasan Gharib min hadha al-wa.jh. etc. See the 
Jarni0. Cf. Goldziher, ibid., pp. 232 and n.2; and
J. Robson, “Varieties of hasan tradition” JSS., 6 (1961) 
pp. 47-61; cf. “Tradition: investigation and classification" 
MW., 41 (1951), pp. 98-112.
34. Usually preceded by: “Qala Abu cIsa ....“ see Goldziher, 
op.cit., p. 232 f.
35. We will have occasionally an opportunity to mention 
some other versions which are in existence, the best 
known is the version of ShaybanI (d.189) -
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1MuwattaT al-imam Cf. Schacht: "Deux Editions
1     » • I— — MBI— M I
Inconnues du Muwatta*.“ S.Q. Roma, 1956 vol. II, 
pp. 477-492. I am very grateful to Ms. P. Boutelier 
for translating the entire article into English.
36. It is here precisely that the isnad might he a useful 
instrument for dating the hadith in question. Cf. 
Origins, pp. 163-76; J. Robson, “The isnad in Muslim 
Tradition1' Glasgow UnivJ Soc. Trans. 15 (1953-54),
pp. 15-26.
37. Cf. Abbott., SALP, II, p. 1-2.
38. The main scholars to be considered here are:
Ibn Abl Layla - Kufian - (d. 148)
Abu Han ifa - Kufian - (d.150)
Malik - Medinian - (d.179)
Abu Yusuf - Kufian - (d.189)
Shaybani - Kufian - (d.189)
Shafi11 - Medinian/Egyptian - (d. 204) and 
Hanbal - Baghdadian - (d. 24l)
Of secondary consideration are:
Ibn Musayyib - Medinian - (d, 93/94)
Nakhaci - Kufian - (d. 95-98)
Sha°bi - Kufian - (d. 100)
Mu ,j ah id - Meccan/Me dini an - (d. 104)
Qasim b. Muhammad - Medinian - (d. 106)
Tawus - Meccan - (d. 106)
Hasan al-Basri - Basrian - (d. 110)
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2Ibn Sirln - Basrian - (d. 110)
Makhul - Sirian - (d. 113) 
cAta' - Meccan - (d. 114)
Qatada - Medinian - (d. 118)
Hammad b. Sulaiman - Kufian - (d. 120)
Zuhrl - Medinian - (d. 124)
Rabica b. cAbd Rahman - Medinian - (d. '136)
AwzacI - Syrian - (d, 156)
Zufar - Kufian - (d. 158)
Sufyan al-Thawrl - Kufian - (d. l6l)
39. The leading early scholars are:
1 Sahnun - Malikite - (d. 240)
Abu Thawr - Shaficite - (d. 240)
Tahawl - Hanafite - (d, 321) and 
al-Kharqi - Hanbalite - (d. 334)
for more names see the Table at the end of Volume 2.
40. See: Early Rabbinic Judaism♦ Leiden 1975: Development
of Legend. Leiden, 1970; The Modern Study of the Mishnah,
Leiden, 1970; The Rabbinic Traditions about the 
Pharisees before 70* vol. I, Leiden, 1971; and From 
Politics to Piety. New Jersey, 1973.
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NOTES TO CHAPTER ONE
1. A Jew of Medina belonging to the Banu Qaynuqa0 and 
originally was called al-Husayn, but Muhammad gave him 
the name of cAbd Allah when he embraced Islam. There 
are contradicting accounts concerning when and where 
Ibn Salam embraced Islam. Among these *is the account 
that he embraced Islam in the year 8 A.H, See Ibn Hajar, 
al-Isaba, vol. 2, p. 780 ff. Ibn Salamfs name in the 
hadith literature has become the typical representative 
of a group of Jewish scribes which honored the time 
prophethood of Muhammad together with his message and
- hence protecting him from the intrigues of the faithless 
castodians of the Torah. See Ibn Hi sham, the Sira. 
vol. 1, pp. 516-18; Waqidl, al-Maghazi. ed. Welhausen,
pp. 164, 215; Han, vol.3, pp. 108, 272; vol. 5, p.450;
-T cBu. Anbiya : 1; cf. El. second edition, s.v. Abd
Allah b. Salam".
2. See Wansbrough, OS, pp. 122-6, 194 and particularly 
p.198; SM, p. 40 ff., 90, passim.
3. See Burton, CQ, p. 69 ff. cf. Wansbrough, OS, pp. 70,
193-6 and 198.
4. See Wansbrough, ibid., p. 70; cf. also synopsis (A) below.
5. The position of Ibn Salam within the Jewish community of
Medina is illustrated in a different tradition where
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Muhammad, prior to his Call to the Jews, is reported to 
have asked them: "Who is Ihn Salam among you?” “He is 
our master, son of our master. Our rabbi and a well- 
versed man”, they replied. See Ibn Hisham, op.cit., 
vol. 1, p. 517, 1.10; but cf. p. 557, 1.15. Cf. Bu. 
Manaqib al-Ansar: c.19; Mu. Fada*il al-Sahaba: c.35,
H. 1 - 4 ;  Tir. Manaqib: c. 56.
6 . Some versions, however, identify him as Ibn Suria and 
sometimes as al-acwar - the patched-eye -. ibid. 
vol. 1. p. 560; cf, Wansbrough, OS, p. 70.
7. Muhammad is reported to have said: "Let me be the first
man to revive God's Injunction and His Book and to 
prectice it". Ibn Hisham, the Sira. vol. 1, p. 566; 
cf. Wansbrough, OS, p. 71. Other versions make Muhammad
saying: "I will be the first man to revive a practice
which they had abandoned".
while others make him proclaiming: "I judge in accordance 
with that which is in the Torah" . (fa ana a^ ikum bima fl 
al-Tawrat) see Fath, vol.15, p. 186,
8 . The fact that the Story of the JC was not reported by 
most of the Pr. F.P. jurists until well after the middle 
of the second century A.H., but nevertheless was 
recorded or claimed to have been recorded by Ibn Ishaq 
in his Sira, suggests that the episode was primarily 
used by the biographers of the Maghazi/Shra, literature
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for prophetical credentials, who got hold of it from 
the story-tellers. The latter, however, would appear 
to have composed it for entertainment.
9. Malik employed this element to reject the doctrine of
the Iraqis who suggested tying up the culprit and 
putting him in a ditch before the SP so as to prevent 
him from rmining and hence to minimize the pain. See 
Mudawwana. vol. 16, p. Al.
10. See Tahdhib, vol. 11, p. 221 ff; cf. Ibn Madlni's 
comment on Yahya, ibid., p. 223, 1.18; See n. 16 
Chapter Two below.
11. s.v. "h-d-th” respectively.
12. One of the three Jewish tribes of Yathrib (Medina) 
related to Banu al-Nadlr. See El, 1st. ed. s.v. 
f,Kuraiza'1.
13. Lisan. vol. 2, p. 131, column 2,L. 3; Ibn Hisham, 
however, relating on the authority of Ibn Ishaq, states 
that the unnamed culprit was killed because she threw
a millstone on Khallad b. Suwayd and killed him. See 
the Sira, vol. 2, p. 242.
14. The hadith is reported by Hanu* vol. 1, pp. 81, 119, 122, 
passim; vol. 2, pp. 398, 417, passim; vol.3, pp. 129, 
183, passim; vol. 4, pp. 55, 56, passim; Bu. Madina: 1;
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Jizya: 10, 17; Fara* id: 21; lctisam: 5, 6; Mu. Ha.j.j: 
463, 464, 467-70; cItg: 18-20; Daw.Manasik: 95;
Diyat: 11, 26; Adab: 110; Tir. Wala' : 3; Nas. Qasama:
51; Jah. Hudud: 36; Plyat: 8; Wasaya: 6; Dari.
- 1 _
Fara id: 2; Siyar: 83. Malik, however, does not appear
to have known the hadith in question despite the fact
that he transmits twenty one hadiths concerning the
sanctity of Medina. See Muwatta', Kitab al-Jamaic; 
cf. Wansbrough, SM, p. 83-4.
15* Lisan. op.cit.; See also s.v. ,,bid°an cf. El, 2nd ed. 
s.v. "bid^".
16. Fath, vol. 15, p. 140.
17. Ibn Hisham transmits the Story of the JC on the authority
of Ibn Ishaq (d. 150/1) but in fragmentary manner. See 
the Sira, vol. 1, pp. 564-66. A short version of the 
Story appears to have been known to both Ibn Abi Layla
(A Qadi at Kufa, d. 148) and Abu Hanlfa (d. 150). See 
Abu Yusuf, Ikhtilaf. p. 221, and Khar a .1, p. 98.
18. See Lisan, s.v. "Balat". Ibn Hajar provides several 
interpretations for the word in question and why Bukhari 
employed the same word for his rubric. Among these are: 
a) It refers to a very well known place at the gate of 
Muhammad's mosque in Medina; b) its a term used for any 
solid ground; c) it was a very well known area in 
Medina, between the Mosque and the Market; d) it is a
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solid covered ground. As for the reason for Bukhari*s 
rubric: Bab al-Rajm fil balat, is to show that the JC
could have not been stoned to death in a ditch. See 
Fath, vol. 15, p. 159.
19. See below Chapter Two, p .60 fn. 43-44, cf. p. 224 ff.
20. Muhammad b. Uthman al-ciQli al-Kufl, d. 254. This is 
the only place where his name occurs in Bukhari. See 
Tahdhlb, vol. 9 entry 561, p. 338 f. The transmitter 
claims to have received his version from Khalid b.
Makhlad al-Kufl, d. 213, who was branded as:*Yarwi
> al-manakIrM(relating unaccepted/unknown hadlths)
^ee Tahdhib, vol. 3, entry 221, p. 116 ff.; and al-Dhahabi, 
al-Mughnf. vol. 1, entry 1881, p. 206.
21. See Burton, "The Meaning of Ihsan", JSS, 19 (1974), 
pp. 47-75.
22. See Chapter Thirteen, below, p. 290 ff.
23. In this case, Bukhari supports the opinion of ShaficI 
against that of Malik and Abu Hanlfa. See Fath, vol. 15, 
p. 181; cf. Sharh al-CAynI. vol. 24, p. 17 f.
24. The same version is employed again in cf. Goldziher,
Intro.- to Islamic Theology and Law, pp. 39 ff.
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25. However, the marital status criterion, presented in the 
uthayyib v bikr” antithesis is earlier than the employ­
ment of the technical terms "muh§an v ghayr muh^an".
See Chapter Three p. 51 below and Chapter Thirteen 
below, pp. 290 ff.
26. The suggestion of this name here is mind, based on the 
sequence of the account.
27. Cf. element -i- of Ma.A.l - and its implication above.
28. See Tabari, vol. 4, p. 1-6 commenting on Sura 3:93; 
Qurtubi, vol. 4, p. 134 f. cf. WahidI, Asbab al-Nuzul, 
p. 84; cf. Abraham I. Katsh, Judaism in Islam.
pp. 123-24, and 11. 24, 25.
29. It is unlikely that Bukhari, in transmitting this 
version under such a rubric, was concerned with the 
asbab al-nuzul, Besides, the verse in question has been 
claimed to have been revealed for a different reason.
See Tabari, Qurtubi and WahidI, op.cit.
30. We do not know which of the two incidents occurred first. 
However, the Story of the JC is claimed to have 
happened when Muijammad arrived at Medina. See Xbn 
Hisham, the Sira. vol. 1, pp. 516-18 but' cf. Fath,
vol. 15, p. 186 f.
31. Bu. Tawhid; C. 51. The hudud section precedes the 
Tawhid.
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32. This is presumably the kind of the hadith upon which
the early discussions between the Khawarij and the non- 
Khawarij (sunnis) were derived.
33. His rubric there runs as follows: Bab ahkam ahl 
al-dhimma wa ihsanihim idha rufi°u ilal-Imam.
34. See Calder, "The Structure of Authority in Imami ShI°I 
Jurisprudence", Ph.D thesis, SOAS (1980) chapters 1 and 2. 
cf. Yahya b. Sallam, al-Tasarlf, pp. 148-9 and 150-53.
35. See Mukhtasar al-Muzanl, on the margin of Urnm, vol. 5,
, pp. 167-8; Uimn, vol. 6, p. 124.
36. See Ibn Hisham, op.cit., pp. 564-66. cf. Wansbrough,
SM, p. 20.
37. See Tahdhlb. vol. 12, entry 1216, pp. 262-67; and 
Ibn Abdulbarr, al-Isticab, vol. 2, entry 375,
pp. 697-8; cf. DiyaT al-Rahman al-Aczami, M.
Abu Huraira, pp. 51-79; For the legends around Abu 
Huraira, see Mu. Fadafil al-Sahaba: c. 35, H. 1-3; 
and Tir. Manaqib: c. 46.
38. See Tahdhlb, vol. 5, entry 474, pp. 276-79. Some of
the early transmitters declared that Ibn °Abbas had 
never received directly more than ten Ijadiths from the 
Prophet. Ibid., p. 279, L.12. At the death of the 
Prophet, he was 10 years old. See al-Isti ab, vol.l,
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entry 1591, p. 372 ff. cf. Bu. Fada^il ashab al-Nabiy: 
c.24; Mu. Fada*!! al-Sahaba: c. 20, H.l; Jali.
Muqaddima: c.33; Tir. Managib: c.42.
39. Son of cUmar b. Khattab, the Caliph. He is reported to 
have emigrated to Medina with his father at the age of 
c.9 (d.c_. 73). See Tahdhlb. vol. 5, entry 565, p. 228 ff
al-Isaba.vol. 1, entry 1579, pp. 368-70; Zirikll, 
al-AcLam. vol. 4, p. 245; But cf. El. 2nd ed. s.v. 
nAbd Allah b. cUmarT?; See also, Abu Yusuf, Khar a.i. 
p. 106; Han, vol. 2, p. 12, 1.14; Bu. Kitab Fadaril 
ashab al-Nabiy: c. 19. Mu. Fada*!! al-Sahaba: c. 31,
,* H. 1-2; Tir. Manaqib, c. 43.
40. One can hardly miss the obvious picture and the 
situation from which Zuhrl is reported to have received 
his Story. The unnamed man of Muzayna is definitely a 
story-teller. He himself claims to have received his 
account from a similar situation. Later, however, the 
story-teller of Zuhri was omitted and in his place 
some recognized and well established tradents were 
inserted. None of them, one should note, belongs to 
the Muzayna tribe. Ibn Ishaq, I would dare say, is 
probably the reconstruetor of the episode. For the 
biography of Ibn Ishaq and the controversy concerning 
his credibility see Tahdhib, vol. 9, entry 51,
pp. 38-46.
41. Abu Huraira went to Medina and embraced Islam in the
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year 7 A.H. See Tahdhlb, vol. 12, entry 1216,
pp. 262-67; al-Isaba. vol. 4, entry 1176, pp. 381-99.
42. Note the juridical tendency behind these technical 
terms.
43* The predictable decision which was going to be offered 
by Ibn Suria was first utilized by describing him as: 
"The only living soul who knew the Torah best" See 
Ibn Hisham, the Sira, vol. 1, p. 565. In p. 514, he is 
described as the best scholar of the Torah in the Hijaz.
44. -Note again the source and situation of the Story.
45. See his encounter with Muhammad concerning the inter­
pretation of the opening Letters of the Our*an and the 
revelation of Q.3:7, Ibn Hisham, the Sira, vol. 1,
p. 542 ff. cf. p. 548 for Q.2:109.
46. His name is included in a long list of the Medinan Jews 
who are identified as the enemies of Muhammad in 
particular and of the Muslims in general. Ibid.
pp. 515-16. Ibn Hajan, quoting Tabari and Tha°labi 
on the authority of Ibn cArabi, mentions few more names 
of those who went to Muhammad in connection with the 
case of the JC. See Fath, vol. 15, p. 182. Jibril is 
mentioned as being the one who advised Muhammad to 
consult Ibn Suria. Ibid. L 11.
b9
47. See also Ibn Hisham, the Sira, vol. 1, p. 514.
48. Has he embraced Islam in the first place? See, Fath, 
vol. 15, pp. 185-5? cf. al-Isaba, vol. 2, entry 9152, 
pp. 794 f.
49. Q.4; 41-42. However, Qurtubi provides three stories 
concerning the occasion of its revelation. These are:
It was revealed after the dispute of blood money between 
Banu al-Nadlr and Banu Quraiza; It was revealed with 
reference to Muhammad's viceroy to the Jews, Abu Lubaba 
and It was revealed with reference to the Story of JC.
• Qurtubi favours the last account. See Qurtubi, vol. 6, 
pp. 176-82. Similar preference is shown by al-WahidI,
Asbab al-Nuzul, p. 145 f; cf. Tantawl, M.S. Banu Isra'Il 
filqur'an wa'I sunna, vol. 1, pp. 277-82, cf. 282 ff.
50. I have no idea to whom this statement belongs. Ibn 'Abbls? 
Ibn Ishaq? or Ibn Hisham?
51. Note how far back to the antiquity the technical term has 
been pushed. cf. Fath, vol. 15, p. 184, 1.7 ff.
52. He emigrated to Medina after the conquest of Mecca. See 
Fath, vol. 15, p. 186; al-Isaba, vol. 2, entry 9149, 
pp. 805-815.
55* cf. n. 49 above, and Tantawl, M.S., op.cit., p. 282.
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54. See Wansbrough, OS, p. 193 f. lor Abu*Ubaida!s attitude, 
cf. SM, p. 20.
55. Or to borrow Wansbrough1s expression, the literature 
belongs to the test of Prophethood. See OS,
pp. 122-26, 146, 195 and 198.
56. ibid., pp. 122, 194; SM, p. 16 ff. cf. Tantawl, M.S., 
op.cit., pp. 169-334.
57. See El 2nd ed. under respective names and cf. "Hijra".
58. See Wensinck, The Concordance s.v. respective names.
However, the identity of Wahb b. Yahuda still remains 
obscure. I could not find any reference about him other 
than that of Ibn Hisham.
59. See synopsis (A) below, pp. 37-M4,
60. It is worth noting here that there is no transmitter of
Muzaina or Banu Quraiza's clan in later isnads. The only
transmitter who is claimed to belong to a jewish tribe
— — cis Ibn Salam. But he belongs to Banu Qaynuqa . See
al-Isatea, vol. 2, entry 9093, pp. 780-82.
61. See Tahdhib, vol. 10, entry 482, pp. 269-71.
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NOTES TO CHAPTER 2
1. This is the Malikites* interpretation. Implied therein, 
is that the culprit was fully aware of the penalty.
Muhammad, however, wanted him to repent as Abu Bakr and 
!Umar did. The Hanafites and their supporters did not 
accept this interpretation. Thus, element -a- of 
Malik*s pericope was edited out completely and a new 
element, in the form of addendum, underlying Ma^iz*s 
ignorance of the consequency, i.e. the SP, was introduced. 
See Daw. C.24. H.4419-20, p. cf. Han, vol. 5, p. 217, 1.10.
2. Apparently, there is no single hadith work which does
«
not include, in one form or another, the pericope of 
Maciz. Similarly, any discussion about the SP for adultery 
in the fiqh works would be substantiated by a version of 
the legendary Ma iz. See Risala, nos. 382; Umm, vol. 6, 
pp. 11, 119-21, passim; vol. 7, pp. 51, 114, 169, passim; 
Abu Tusuf, Khara.i, p. 98 ; Athar, H. 719; Mukhtasar 
al-Muz an I. on the margin of the Umm. vol. 5, pp. 166-68.
3. Han, vol. 1, p. 328; vol. 5, p. 348 ff; passim; San, 
vol. 7, H. 13353 - 42, pp. 319-23; Bu. Hudud: 21, 22, 25, 
29; Ahkam: 19, 45; Mu. Hudud: 16, 17, 19; Lican:19t 15; 
Daw. Talaq: 27, Hudud: 23; Tir. Hudud: 4, 5; Nas.
Jana*iz: 63; Talaq: 38, 41; Par. Nikah: 39; Daraq.
Hudud: vol. 2, H. 39, 132, 146; Hak. Hudud:H . 53, passim; 
Bay. Hudud: C.3; Bagh. Hudud: 3.
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4. Malik’s version is unanimously agreed to be mursal, 
that is a report which has been ascribed to a Successor 
- Tabi°I. See El, second edition, s.v. Hadith.
5. The first Caliph of the Muslim community 11-13 A.H., 
d.13. See Tarikh Tabari, vol. 1, pp. 1165-7; Ibn Sacd, 
Tabaqat, vol. 3, p. 121; El. s.v. Abu Bakr.
6. Ibn Khattab, the second Caliph, assasinated by the Lu’lu’ 
in Medina. See al-Isaba, entry 5738 and Zirikll, 
al-AcIam, vol. 5, p. 203 £•
7. -In fact no one among the Classical authors has transmitted
this element as part of the pericope. But cf. Fath.
vol. 15, p. 133, 1.9, where Ibn Hajar claims that Nasa’I
“ chas transmitted a version of Ma iz pericope with the 
element -a-. I could not find such a reference in the 
Sunan of Nasa’I. Yes, a post-Classical traditionist, 
Bayhaqi, does transmit Malik’s version verbatim both the 
matn and the isnad. See Bay. Hudud: C. 16, H. 8.
Bayhaqi, ought to be noted, is a staunch Shafi°ite, d.458. 
See El., second edition, s.v. "al-Bayhaki, Abu Bakr 
b. Al-Husayn”.
8 . Malik or his immediate transmitter, Ya&ya b. SacId (d.143), 
is more likely responsible for its incorporation in the 
pericope. See n. 16 below.
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9. But Abu Dawud transmits a version in which Jabir b.
0Abdulla is made to have said: "I was among those who
had stoned the man. I am the only one who knows best 
about this incident(t) When we stoned him and he found 
the stones hurting him he shouted: f0 my people! Take
me back to the Prophet; for my folks have cheated me. 
They told me that the Prophet will never kill me! But
we went on stoning him until we finished him off...... ,r
Daw. Hudud: C. 24, H. 4419-20. cf. Han, vol. 5, 
p. 217, 1 .10.
10. The question that once a case of a hadd punishment was 
■brought up to the executor of the law ("Imam" "hakim" 
and some times "Sultan"), the judge will have no choice 
but to apply the hadd punishment, was put to the mouth 
of the Prophet in a number of hadlths. See Daw. Hudud: 
C.6.; Nas. Sariqa: C.5; Par. Hudud: C.5, 18; cf. Bu. 
Hudud: C.12 (Muharibun: C.25); Nas. Bayca: C.9; Ma.
Hudud: 29; Bay. Ashriba: vol. 8, p.333; and Haithami, 
Ma,jmac al-Zawa!id. vol. 6, p. 258 f. See also Khawarzmi, 
vol. 2, p. 185. The recension of Yahya b. Bukair, 
transmitted by Ibn Tumart (d. 525) provides a special 
rubric for the story of Mafiz. It runs as follows:
Babun fi al-hadd idha balagh al-Imam. Muwatta* Ibn 
Tumart, Ms. Rabat, No. 122J, fol. 97. See Schacht,
"Deux Editions In c o m e s  du Muwatta’ " pp.477-^92. For 
Ibn Tumart, see al-Marakishi, al-Mucjab, pp. 260 ff., 
and El, second edition s.v. Ibn Tumart.
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11. See M. . .liannaha waqi at haltr. Fath, vol. 15, p. 148,
1.16 cf. Umm. vol. 6 , p. 120 and Ibn Hazm, al-Muhalla. 
vol. 11, pp. 178-80. Ibn cArabi alleges that Abu Huraira 
had expressed similar view with reference to Muhammadfs 
desire that the man should go away and repent. 
al-Masalik, Ms. Fez, No. 180, fols. 216 and 217; also 
al-cAbbas al-Sudratl, Taqrib al-Masalik, Ms. Royal 
Archives, Rabat, No. 1663, vol. 2, fol. 179.
12. See Abu Yusuf, Ikhtilaf, p. 226; Khar a.i. p. 194; ShaybanI,
MuwattaT al-Imam. p. 2^5 ; cf. Umm. vol. 7, p. 169-70,
1.34; SarakhsI, al-Mabsut. vol. 9, p. 92 f.
13. See below Chap. 10. Iqrar.
14. See Abu Yusuf, Athar. H. 7.9; Kharaj. p. 194; and 
Ikhtilaf. p. 226.
15. cf. Malik, Hudud: C.l. (for shaikh and shaikha) Bukhari,
Bu. Hudud: C.27, H.2. (for lakaza and wakaza).
^6. & qadl at Medina during the last years of the Umayyads1
rule. Ibn Madini is reported to have said: "Yahya's
hadiths from Ibn Musayyib are false ascription11.
*
/ O  C  Q(la yasihh lahu an Sa id b. Musayyib an Abi Huraira). 
Tahdhlb, vol. 11, entry: 360, p. 221 ff. particularly 
L.18, p. 223.
17. See OS. p. 193; cf. Burton, The Meanings of Ihsan.
JSS (1975), pp. 47-73.
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18. See below Chap. 13* Ra.jm.
19*
20.
21.
22.
23.
24.
25.
See 0.4:25; 5:5; 24:4 and 23. cf. Q 21.80 and 91;
12:48.
For instance, Ibn Hajar interpretes the sentence which 
reads: fa-hal ahsanta? as : ay tazawwa.jta? And then
adds: nHadha macnahu .jazman huna liftiraq al-hukm fl
man tazawwa.ja wa man lam yatazawwa.i”. Fath. vol. 15, 
p. 134, 1.14.
See Q.24:4; cf. Wansbrough, OS, p. 193 f; and Burton,
. CQ, pp. 72 ff.
See below Chap. 13? Ra.jm.
This is among the early disputed juridical matters on 
whether or not a mosque can be used for the application 
of the hudud. See Abu Yusuf, Ikhtilaf. pp. 222-224; Umm.. 
vol. 7, p. 150, 1.20; Mudawwana, vol. 16, p. 16, 1.12.
But cf. Ibn Hazm Muhalla. vol. 11, topic 2165, p. 123.
See also Schacht, Origins, p. 162.
He is the sole common link for all versions of the Story 
of Maciz. For the biography of Zuhri, see Tahdhlb. vol. 9, 
entry 732, pp. 445-51. cr. Schacht, Origins, pp. 176, 246.
His name became a Mtrade markTt for a sound isnad and 
hence authentic hadith. ibid., pp. 175, 246; 
cf. p. 163; cf. Goldziher, Muslim Studies, vol. 2, 
pp. 4^-8 v passim.
Abu Rayya, Adwa’ °ala al-Sunnat al-Muhammadiyya p. 26l f.
— " * *
passim,
26. The earliest report about the adversaries of the SP 
occurs in the Umm, col, 7, p. 15, 1.27, where they are 
identified as the Khawari.j and some Muctazila. Ibn 
Qutaiba does the same, but like Shafici, he does not 
provide any detail concerning the actual arguments of 
the anti-SP. See TaTwIl, p. 192, cf. p. 310. In fact 
all reports concerning the anti-SP party are those of 
the Sunni sources. Nevertheless, the anti-SP attitude 
continued in isolated cases by several individuals such 
as Kamal b. al-Humam (a Hanafite scholar, d. 891) and
.more recently, Muhammad Abu Zuhra and Mustafa al-Zarqa. 
See Ali Mansur, Nizam al-Ta.jrim wal~cIqab fi al-Islim. 
vol. 1, pp. 179-184.
27. Yunus b. Yazld al-Ayll, Egyptian, d. 159. See Tahdhib.
vol. 11, entry: 769, p. 450 f. Ibn Hanbal is reputed to
have said: Some of his reports from Zuhri contain
unaccepted points (munkarat). ibid., p. 451, 1 .3 .
28. Jabir is among those very few Companions to whom a 
large number of the hadith material has been ascribed. 
Others are: Abu Huraira, Ibn cUmar, Ibn 0Abbas and °Aisha 
See Abu Rayya, op.cit., pp. 19^-222; and Shaikh 
al-Madira Abu Huraira. by the same author, Cairo, third 
edition, 1969. But cf. Sibaci, al-Sunna wa makanatuha
fi al-Tashri °i al-Islamif pp.273-305 and al-cIiszi,
DlfaC Can Abi Huraira, pp. 95 ff.
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29. Iraqi tradent, see Tahdhlb, vol. 9, entry: 759, p. 468 f.
30. This, ought to be noted, is the Sunnis* reply to the 
anti-SP party. See Ta*wll. op.cit., p. 192 f.
31. For the variant reading of this term together with their 
implications see below Chap. 13 Ra.im.
32. cf. n. 10 above.
33. The former belongs to the question of using a mosque for 
applying the hadd punishment and the latter belongs to
, a juridical dispute among the pre-Formative Period 
scholars on whether or not a condemned culprit should be 
tied up before being stoned to death. See Mudawwana. 
vol. 16, p. 4l, 1.8. But cf. Mu.C.11.A -9- Chap. 4 below. 
Ibn Hanbal, however, transmits a version which inforces 
this interpretation: ” . . .we took him to Baqlc. By God, 
we never dug a ditch for him nor did we tie him up.
He simply stood up for us and we stoned him to death*1.
Han, vol. 3, pp. 6l-2, 1.31.
34. See also my analyses of the hadith C and D below.
35- cf. Bukhari*s rubric below for Bu.B.VIII. cf. Schacht, 
Origins, p. 162, and cf. pp. 209, 286 and 298.
36. Maliks contemporary but never met him. See Tahdhib,
vol. 8, entry 832, p. 459 ff., Ibn Sa d is reported to
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have said: Layth used to exercise fatwa. ibid. p. 461,
L. 6. Shafi i, who met both Malik and Layth. is reported 
to have said: "Layth is more well learned than Malik
but he was unlucky; his deciples never spread his 
"gospel" (al-Layth afqah min Malik ilia anna ashabahu lam 
yaqumu bihi) ibid. p. 463, L.14 and 16.
37. Their practical consideration probably arises from the
view point that the hadd is an end in itself. Hence 
once the hadd had served its purpose everything should 
return to normality. See Ibn Hazm, al-Ihkam fi Usuli 
al-Ahkam. vol. 2, p. 1141 (wa qalu innacillat al-hudud 
i al-zajr wa al-radc...)
3s * Malik adds:...Furthermore, I know of no one, among those
with the Hudud authority, who have performed the funeral 
prayer for the punished culprits. Mudawwana. vol. 16,
p .41.
39. Iraqi tradent, d.230, see Tahdhib. vol. 10, entry 109,
pp. 64-5.
40. The author of the Musannaf, a shi°I transmitting Sunni 
material, d. 210-11, ibid.. vol. 6, entry 608, pp. 310-15.
41. Basran tradent, d. 154. ibid. vol. 10., entry 439, 
pp. 243 ff.
42. Vol. 7, H. 13337, p. 320.
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43. But cf. Tir. B.I. -f- below.
44. See Fath. vol. 15, p. 140, L. 21, cf. vol. 16, p.278,
L . 17.
45. This is another theological interpretation by which 
certain human features such as eyes, ears, noses, etc., 
understood to commit nadulteryn. Consequently, Muhammad 
was reported to have said:
Han.vol. 1, p. 412; vol. 2,pp. 343, 344, 372, 411, 528,
• 535, 536. cf. Tir. Adab: 35; Nas. Zina, 35; See Fath,
vol. 15, p. 147, L. 17.
46. This-is a single confession. See Fath, vol. 15, p. 147 £•
47. The tone itself shows that this was a matter of dispute
between the jurists.
48. See Ma. Hudud: C.2. H.2.t B,B“
49. However, Abu Hanifa accepts voluntary retraction, see
Sarakhsi, al-Mabsut, vol. 9, p. 96 f.
50. See Tahdhib, vol. 6, entry: 12, p. 9 f.
51. One version is going back to Jabir and the second one
to Abu Haraira through Ibn Musayyib. In both versions, 
however, Zuhri is the common link.
80
52, This version goes back to Abu Huraira through Abu Salama 
and Ibn Musayyib. Their common link is again Zuhri.
53. See Tahdhib., vol. 1, entry 657, p. 361 f.
54. Ibid. vol. 6, entry 140. p. 71 ff.
55. Ibid.. vol. 2, entry 768, p. 441 ff.
56. See Fath. vol. 16, pp. 278-9.
57* Ibn Hanbal, however, knows a version in which the incident
is reported to have happened at a place between Mecca
and Medina. Han. vol. 4, p. 61, L. 30, cf. ibid.,
p. 66, L .17, vol. 5, p. 374, L. 7, and pp. 378-9, .27.
58. See "Muhammad b. al^Ala1 al-Kufl", Tadhkirat al-Huffaz. 
vol. 2, entry: 94, p. 73, but cf. Tahdhib. vol. 9, 
entry 634, pp. 385-6.
59. See, Schacht, The Origins. pp. 165, 175 and 244-6.
60. Whether or not Yahya*s version is the basis of the Iraqis1
early version (cf. Khara.j» p. 00) is not clear, but,
equally, it is not impossible. See Athar. transmitted 
by Yusuf (d. 192) son of Abu Yusuf (d. 182), H. 719,
p. 157. cf. the so-called: Masanid Abi Hanifa. composed 
by KhuwarazmI (d. 665) vol. 2, 194-5.
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61. Little is known about Alqama. He is reported to have died
in Kufa towards the end of Khalid al-GftsrVs . governor­
ship. See Tahdhib, vol. 8, entry 485, pp. 278-9.
62. d.63 during the reign of Yazid b. Mu°awiya. ibid. vol. 1,
entry 797, pp. 432 f.
63. See Umm, vol. 7, pp. 1393 passim.
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NOTES TO CHAPTER 3
1. But the tradent, Ibn Abi Mulayka, could not be the
eye witness of the incident. He was the Qadi of Ibn
Zubair in Mecca, see Dhahabi, al-Kashif, vol. 1,
entry 65/1678, p. 326. d.117; Tahdhib. vol. 5,
entry: 523, p. 306 f.; Ibn Abdulbarr points out that
c —other transmitters of the Muwatta1, such as Qa nabi,
Ibn al-Qasim, Mutraf and Ibn Bukayr, ascribe the yadith 
to the son of Ibn Abi Mulayka. In other words, Yahya b. 
Yahya (the transmitter of the vulgate) pushes the Hadith 
to Ibn Abi Mulayka - a Successor - while other trails- 
» mitters of Malik ascribe the Hadith to a Successor of a 
Successor (Tabi° al-tabic°i). al-Istidhkir, Ms. Dar 
Kutub Cairo, No. 24, Hadith, fol. 2462. L.9; See also 
Muwatta, Bar al~Sha°b publication, n.d., p.513, n.5. 
cf. Mu.C.l.B. a- below - which reads "0 Prophet of God, 
purify me". The juridical distinction between Ma.C.I. a- 
and Mu.C.l.B. a- is that the statement in the latter 
cannot be legally binding for the hadd, unless it has 
been substantiated with a frank confession to a particular 
crime, such as zina.
2. See Mu.C.l.B. c~, c/d-; and cf. synopsis C below.
3. Abu Dawud has even a better version for this particular
point. He states: n0n the authority of Ahmad b. Ishaq 
al-AhwazI - going back to - Abu Burayda who said: *We,
the Companions of the Prophet, used to say that had the
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Ghamidiyya and MacIz never gone back to the Prophet after 
their fourth confession, he would have never had them 
stoned to death; for he gave his orders to stone them 
to death only after their fourth appearance.111 Daw.
Hudud: C. 24, 16 (4434, p. 584).
4. Malik differentiates between Zahirat al-haml and ghay 
zahirat al-haml, whereby, the hadd punishment for the 
latter will not be postponed. See also al-Baji, 
al-Muntaqa, vol. 7, p. 135 f. L . 34. a l - B a j l  ascribes
a false opinion to Abu Hanlfa, in which he is alleged to 
have said that a pregnant woman should be stoned to 
. death; for the postponement of the hadd makes the 
punishment void. Ibid., p. 138, L. 16. Cf. Tahawi,
Ikhtilaf al-Fuqahaf ,p. 1*J1 f. and Ibn Qudama, al-Mughnl, 
vol. 9, p. 47, L. 7.
5. See al-Baji, op.cit., p. 136, L. 4.
6. See Bayhaqi, Manaqib al-Shafi0!. vol. 1, p.100; Ibn
Abi Hatim, Adab al-Shafi0! na manaqibuhu. pp. 27-28; 
and Ibn Ha.iar, Tawali al-Ta'sis, p. 51*
7. Yet, he talked about the issues of the pericope. See
Umm. vol. 7, p.*11, passim.
8. "Deux Editions Inconnes du Muwatta' " pp. 477—492.
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9. See El. second edition s.v. "al-Ansar".
10. Different and sometimes unrelated groups of Arabs have
claimed the name of Azd as the common stock of their
tribe. See El, second edition, s.v. Azd. It is not 
uncommon to see some authors, such as Nawawi and Zurqani, 
providing a gloss for Ghamid as a branch of the Juhaniyya.
See Sharh Nawawi. vol. 9, p. 138, L. 5; Zurqani, vol.4,
p. 140, L. 10. But cf. Ibn al-Athlr, vol. 1, p. 57;
G  —  —
vol. 6. p. 273 and Sam ani Kitab al-Ansab. pp. 145 ff, 
and pp. 405 f., and rbn Qutaiba al~Macarif; vol. 2, p.49.
11. cf. Malik's version, element -a- above:
"...and said to him that she had committed adultery..."
The juridical distinction between the two statements is 
that the confession made in Malik's version is legally 
binding for its clarity and unambiguousness (akhbarathu 
annaha zanat) while Muslim's version, employing 
"tahhirni" cannot be legally binding for any type of
hadd punishment unless, or until, it was clarified what
i
type of crime had been committed, cf. Ibn Qudima, 
al-Mughnl, vol. 9, topic 7183, p. 65. and Sarakhsi, 
al-Mabsut, vol. 9. p. 93 f., Ibn Hazm, al-Muhalla, vol. 11, 
p. 176 ff.
12. The component seems to be tendentious. The component
has also been committed by Abu Dawud: See Daw; Hudud:
24, H.l6 (4433 vol. p. 583-4). cf. Ibn Hazm, al-Muhalla, 
P. 179, L.l.
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13. No one else, among the classical authors, however, 
incorporated the component of the guarantor in the 
pericope. The existence of this component shows that 
the culprit was stoned to death almost immediately 
after the delivery of the child. However, the component 
started to reappear during the post classical period.
See Bagh. Masabih, vol. 2, hudud, H.9*~p. 44.
14. See Lisin, vol. 15, pp. 468-71.
15. Sharh Nawawi, on the mergin of Qastalanl, vol. 9, p. 140.
16. , Vol. 11, p. 178, L. 10.
17. See Sharh al-Nawawi, vol. 1, p. 20, L. 23. cf. J. Robson,
"The transmission of MuslimTs Sahih1 JRAS, 1949,
pp. 46-60.
18. Sharh al-Nawawi, op.cit., p. 10, L. 38; and p. 20, L. 16.
19. Either Ibn Sufyan or a copyist is responsible for the 
alteration.
20. He embraced Islam in the year 7 of the Hijra, (d.21 in 
Syria). See Ibn Hajar, al-Isaba vol. 1, p. 413;
Tahdhib, voli 3, entry 228, p. 124-5. But cf. Ibn
Abdulbarr, al-lstlcjb3 vol. 1. entry 614, p. 153.
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21. See Shahrastani, al-Milal wal-Nihal vol. 1, p. 90 f ; 
al-Ashcari, Maqalat al-Islamiyya. vol. 1, p. 89;
C  "* “  *rcf. Abd al-Qadir Jaylani al-Ghunyah.p p . 96-97; and 
Goldziher, Introduction to Islamic Theology and Law, 
pp. 171 f. cf. pp. 86-87.
22. See al-AshCari, op.cit., Vol. 1, p. 118; Shahrastani, 
op.cit., p. 89 f; and Abd. cUbayd b. Salam, Kitab al-*Iman, 
p. 102. Cf. Welhausen, The Religio-political factions, p. ; and 
Lings, M. "The seven deadly sins", SCR., 5 (1971),
pp. 26-33. See additional note (51) below.
23. ,Shahrastani, op.cit., pp. 89 f.; Welhausen, op.cit.,p.
and El, second edition, s.v. Azarika.
24. see Shahrastani, op.cit., p. 91; °Ammar, al Ta ibi.
!Arat al-Khawari.i, pp. 136-44. cf. Goldziher,
Intro, to Islamic Theology and Law, pp. 86-87, and 171 f.
25. The word Sunni has been used here to mean anti-khawarij 
and not to denote its technical meaning, i.e. the
1 Orthodox" .
26. See al-Fich al-Akbar, with Maturidi's commentary, p.2 ff.
27. A number of Prophetical hadiths identifying or restricting 
the grave sins and sinners as well as stating their 
positions, came into existence. See Wensinck, The 
Concordance, s.v. Kablrat and Kaba’ir; and Handbook,
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s.v. sins. Cf. Lings, M. 'The seven deadly sins*, 
SCR, 5 (1971), pp. 26-33.
28. The issue came to he known as: istitabat al-murtaddln 
and has been traditionally linked with Abu Bakr's 
involvement in the so-called: Hurub al-Ridda. See Han, 
vol. 2, pp. 423, 328, 529; Bu Zakat: vL and 40, Mu.
Tahara: H. 32; Daw. Zakat: 1; Tir. Iman: 1,
Nas. Zakat: 3, Jihad: 1; Tahrim al-dam: 1. Similarly, 
the punishment of the murtadd has been associated with 
the Hadith of Banu cUrayna, see Han, vol. 3, pp. 107,
163, 170, 177, 186, 198, 205, 233, 287 and 290; Tay,
. H. 2002; Bu.Jihad: 152; Maghazi: 36, 37, Hudud: 15-18, ' 
Diyat: 22; Mu. Qasama: H.9-14; Daw. Hudud: 3; Tir.
Tahara: 55; Nas. Tahara: 190, Tahrim al-dam: 7 and 9;
Jah. Hudud: 20; (cf. Ibn Sacd . vol. 2, p. 219 f; and 
Waqidi, p. 240). However, the death penalty was 
eventually proclaimed to have been the recommendation 
of the Prophet: ftHe who abandons his religion, should
be killed". See Ma Aqdiya: 18 H.l (but cf. H.2);
Tav. H.2689; Han, vol. 1, pp. 217, 282, 322, 282, 409, 
430, 444, 464; vol. 5, p. 231; vol. 6, p. 58;
Bu MaghazI: 60, Diyat: 6, Istitabat al-murtaddln: 2,
Ahkam: 12; Mu. Qasama: H.25, 26, Imara: H. 15;
Daw. Hudud: 1; Tir. Diyat: 9, Hudud: 25, Fitan: 1;
Jah. Hudud: 1 and 2; But cf. Q.2: 217, 5: 33, 54; and 
9: 107-8.
29. Strangely enough, the quotation is not Qur1 an, or at 
least, cannot be found in the Qur!an, nor has it ever
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been claimed to have been QurTan. The verse in question, 
however, is identified as Q,60:12; see Bu. Hudud:
(Sariqa) C. 8 . H. 1. cf. Fath, vol. lb, pp.
30. Umm, vol. 6, p. 124 cf. Ibn. Hazm, al-Muhalla. vol. II, 
pp. 124 ff.
31. Han, vol. 4, p. 109.
32. Ibid., pp. 143, 150. Daw. Imara: C.7. Par Zakat: 28.
33. Jah. Adab: 23
34. , See Tahdhlb, vol. 4, entry 316, pp. 182-86.
35* Ibid., vol. 6 , entry 608, pp. 310-15.
36. Vol. 16, p. 47 f.
57. Tahdhib, vol. 4, entry 381, pp. 228-30.
5®* Kharaj p. g7 5 p. 1 7 , cf. jpn Hazm, al-Muhalla, vol.II, 
p . 168 f .
39. See Ibn Qudama, al-Mughnl. vol. 9, p. 42, cf. Ibn 
Hazm, op.cit., pp. 244 ff.
40. See Mudawwana, vol. 16, p. 4l.
41. ibid. See also al-Baji al-Muntaqa, vol. 7, p. 134.
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cf. Khatabi, Ma°alim al-Sunan, published in the Sunan 
Abl Dawud, vol. 4, p. 589.
42. Mu d a w  ana. op.cit.
43. Ibn Arabi states:
al-Masalik, Ms. Fez. No. 180, fol. 218.
44. However, Zurqani, rightly points out that there are other
versions which state specifically that Muhammad never
offered his prayer. Zurqani, vol. 4, p. 141. Ibn cArabi
rejects all versions which claim that Muhammad had \ *
offered his prayer. al-Masalik, MS, op.cit., cf.
Tahawl, Mushkil al-Alhar, vol. 1, pp. 176-73.
» •   —  ■■■ii — — ... -
cf. Urnm, vol. 6, p. 1^3.
G *■*45. Muslim’s immediate transmitter is Muhammad b. al- Ala;
—  Q  —  r- —
Abu Kurayb, from Yahya b. Ya la (a qadi at Kufa - 
d. 216 - see Tahdhlb, vol. 11, entry 585, p. 303) from 
Ghaylan (d. 132 - see ibid., vol. 8, entry 464, pp. 
252-53).
46. Abu Ishaq Ibrahim b. Muhammad b. Sufyln, d. 308. See 
Sharh Nawawl, vol. 1, pp. 17 ff.; cf. Robson, J.
’’The transmission of the Muslim’s Sahih” JRAS (1949), 
pp. 46-60.
47. Sharh al-Mawawi, op.cit., p. 42 ff.
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48. p. 98, L. 7.
49* Ibid., cf. Sarakhsi, al-Mabsut, vol. 9S pp. 73 and 91. 
f. p. 52.
50. Muwat-ta’ a 1-Imam. Hudud, C.3.
1 1 * / s .
1tu_
51. For more information about topic consult the
following articles. Elden, E.E. "The development of
the Muslim doctrine of sins and their forgiveness"
MW 29 (1939)5 pp. 178-188; Cook, F.T. "Sins and their
punishment in Islam" MW 28 (1938), pp. 272-278, cf. 
Blasded, R.A. "The Muslim attitude towards sin" MW 31 
(1941), pp. 145-148; and Husain, Syed Mu°azsam.
"Effect of Tawba (repentance) on penalty in Islam"
Is. stud. 8 (1969),pp. 189-198.
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NOTES TO CHAPTER 4
1. Samcani states that the Juhani is a sub clan of the
Quda°a, sometimes known as the Juhaina. al-Ansab.
p. l45f•; See also Zirikli, al-AcIam, vol. 2, p.140,
s.v. "Juhaina"; Under "Gudaca", Samcani states that
the Qudaca is a sub tribe of the Adnan and that the
* oJuhayna originates from Quda a. Ibid. p. 456 f.
Nothing there has been mentioned about the Ghamid.
Zirikli states that the Ghimids originate from Qahtan,
G  “see lam, vol. 5, p. 306. This, should be noted,
means that the Juhayna tribe is different from the
■ Ghamid tribe. The former belongs to the so-called the
Northerners, amongst whom are the Quraysh. The latter
belong to the so-called the Southerners amongst whom
are the Qays. However, under the Q.udaca, Zirikli supports
the view which considers the Qudaca as being the des-
™ c —cendants of Qahtan. al-A lam, vol. 6, p. 44. This would 
make the Juhayna and the Ghamid two related tribes or 
a single tribe.C S)
2. Ibn cArabi points out that the information means that 
the woman was obviously pregnant at the time of her con­
fession. Bughyat aI-Masalikt Ms. Rabat, No. 8985, vol. 2, 
section of Rajm, n.p.n. cf. al-Baji, al-Muntaqa, vol. 7. 
p. 156, L.4. Muslim's immediate transmitter is Malik b.
cAbd al-Wahid al-Misma°I, a Basran transmitter, d. 130.♦ ' » r
See Tahdhlb, vol. 10, entry 27, p. 20. In fact the isnad
C—
is distinctively Basran; Mu adh b. Hisham, is Basran,* *
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d. 200, so is his father. Ibid., vol. 10, entry 376, 
pp. 196-7.
3. Cf. n.l. Chapter 3 above.
4. Perhaps it is not a coincidence that both Muslim and
Abu Dawud should employ the word "tahhirni" in some of 
their versions of both Maciz and Ibn Ghamidiyya pericopes. 
However, although Maciz there was equally reported to 
have been turned away several times, the Prophet was 
eventually reported to have ashed the man: "From what
should I purify you? (fi ma utahhiruka?). "From 
adultery" the man replied. .Similarly, the GhSmidiyya was 
eventually reported to have said: "ana hubla" as protest 
for being turned away.
5. This is in line with MalikTs opinion that only the obvious 
or proved pregnancy can save the culprit from the 
immediate punishment.^ Otherwise she should be punished 
immediately. Istidhkar, Par al-Kutub, Ms. No. 24, Hadlth, 
fol. 246. cf. Daw. Hudud: 24; Nas.Jana1iz: 64 and Han, 
vol. 5, p. 42.
6. For this could also imply that the culprit was a slave, 
a minor, or simply an unmarried. In either case, 
according to the Fiqh, the culprit should not be stoned 
to death. See Chap. 13 below. Cf. Bu. Buyuc*66 and
» °Ttq: 17; Hudud: 35, 36; Mu: Hudud: H.31, 32;
Daw. Hudud: 32; Tir. Hudud: 8, Jah. Hudud: 14, Han: vol.4, 
p. 343.
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7. See Lisan, s.v."w-l-y" cf, Yahya b, Sallam, al-Tasarlf♦ 
pp. 235-38.
8 . Ibid.. pp. 235-40; See Fiqh works, s.v. "Nikah",
"Talaq" and "Wasiyya" etc.
9 . Nawawl concludes by saying: "The culprit in question must 
have been Muhsanah (non-virgin) otherwise she would not 
have been stoned to death". See Sharh Muslim, vol. 9,
p. 138.
10. See Chapter 13, RAJM, below.
11. cf.Khatabi, Ma°allm al-Sunan, in Sunan Abl Dawud. vol. 4,
p. 589-90; Ibn CArabI, Tir. vol. 6, p.212 f. But cf. Sharh 
al-Nawawl, vol. 9, p. 138 ff.
12. Abu Dawud provides a single rubric, under which two 
pericopes, one identifies its culprit as the Juhaniyya 
and the other as the Ghamidiyya, have been incorporated. 
The rubric reads:
"A chapter concerning the woman of Juhayna who was
stoned to death in accordance with the orders of the
Prophet". Daw. Hudud. C. 25.
After the two pericopes, Abu Dawud says:
"Ghassani said to me that Juhayna, Ghamid and Bariq 
are names referring to a single tribe". Ibid. vol. 
p. 590. cf. n. 1, p. 589 f.
13. The basic unit of the story of the Ghamidiyya, however,
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seems to have been freely available at the time of 
Abu Yusuf. See Khara.j, p. 98.
14. This will count for the inconsistencies and contra­
dictions to be found in the Ghamidiyya1s versions as 
opposed to relatively less contradictions in the story 
of the Juhaniyya. Cf. Synopses C above and D below.
15. Malik’s version, as we have seen, has an incomplete 
isnad which was never repeated again.
16. This is particularly so with reference to Abu Dawud.
. See Daw. Hudud: C. 25. cf. Robson, J. ’’The isnad in
'' 1 # ■ I n u m . .■■.Ill * .......... ....
Muslim tradition” Glasgow Univ. Or. Soc. Trans. 15 
(1953-54), pp. 15-26; and ’’Standards applied by Muslim 
traditionists” Bull. John Rylands Lib. 43 (1961), 
pp. 459-479.
17. See Synopsis C above, cf. Synopsis D below.
18. Shafi°I transmits a hadith which says:
’’The Prophet had stoned to death a man of 
Aslam tribe, a Jewish couple and a woman".
G  — —Umm, vol. 0, pp. 000; See also San ani, al-Musannaf, 
vol. 7, H. 13333, p. 319; cf. Risala, nos. 691-2 and 
1125-6; Han, vol. 1, pp. 93, 107, 116, 121, 140, 141, 
143, 153; vol. 5, pp. 36 and 178; Mu. Hudud: C.6,
H. 6 and 7; Daw. Hudud: C. 26, H.ll (vol. 4, p. 601).
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19- See Tahdhlb, vol. 1, entry 175, p.101 f; cf. al-Dhahabi,
-  Q
al~Mughni, fil-du afa* , vol. 1, p.8 .
20. The pericope, should be noted, exhibits the validity
of a single confession to adultery, and that Abban
represents Basran opposition to Kufan attitude concerning 
confession to adultery.
21. He was a judge of Medina, presumably under the Abbasids. 
See Tahdhlb, vol. 11, entry 746, p. 385.
22. But cf. Chapter 3, n.l. above.
23. See p. 73 above.
24. See p. 74 above.
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NOTES TO CHAPTER 5
Q
1. To get out of the problem, Ibn Abdulbarr suggests the priority
of the incident to the revelation of the Oar1 an dealing with
the Ifk. al-Istidhkar, D&r al-Kutub, MS 24, vol. 2,
fol. 247 f. see n. 15 below.
2. This is peculiar for the Muslim jurists; because, for 
them, crimes against religion, such as zina, should not 
be pursued. Ibn Hajar noticed this peculiarity in the 
hadith when he said:
Fath, vol. 1 5 , p. 153 c^* al-CAyni, cUmdat al-qari. 
vol. 14, p. 5*
3. See Burton, CQ, p. 76.
4. cf. Tabari, Ikhtilaf al-fuqaha1, edited by P. Kern,
p. 145 f . al-Wahidl alleges that Q. 2:188 was revealed 
after a dispute between ImruTul“qays b. clbis al-Kindi 
and Rabl°a b. cIdan al-hadrami. See Asbab al-Nuzul. p.35; 
c *^ al-Qurtubi, vol. 2, pp. 338-41 and vol. 5, pp. 149-56. 
For the biography of the disputting parties, see Ibn 
cAbdulbarr, al-IstiCab« vol. 1, entry 131, p. 50 and 
Ibn Hajar, al-Isaba, vol. 1, entry 246, p. 123 f; and 
entry 2605, p. 1044.
5. Zuhri (d. 124) is offered as the common link for all 
versions of this story.
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6. See Lisan, s.v. “n-sh-d" and “s- * -l11. cf. Han, vol. 4, 
p. 98, L.5.
7- But cf. Lisan, s.v. “caslf" and Ibn Ha jar, Fath, vol. 15,
p.151; Zamakhsharl, however, states that caslf means also 
a dispicable slave, see al-Fa'iq fl Gharib al-hadith, vol. 2, 
pp. 7, 429 and vol. 3, p. 246.
8. There are a number of interesting anecdotes on Sufyan b. 
°Uyayna. See Tahdhlb, vol. 4, entry 205, pp. 117-22.
9. But cf. Fath, vol. 15, p. 152 and al-cAynI, °Umdat 
al-qari, vol. 24, p. 5.
10. Yahya b. SacId (d.s. 144 - see Tahdhlb, vol. 11, pp. 221-24)
is reported to have said to Ibn cUyayna:
“You used to record the hadiths. but nowadays you 
relate them either with additions or with some 
omissions, why?
“My dear friend take what I had transmitted earlier1' 
replied Sufyan.
Tahdhib, op.cit., p. 121, L. 2.
11. cf. M. Cook, Early Muslim Dogma, pp. 107-116.
12. Ibn Hanbal knows a prophetical hadlth which forbids the
usage of za amu. Han, vol. 4, p. 119, and vol. 5, p. 401.
But Bukharl knows a contrary prophetical tradition, see 
Bu. Adab: C. 94, H.l.
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Q  *T
13. Ibn Abdulbarr suggest that it will be erroneous to
postulate that the Kitab Allah must be a reference to
the Qur'an; for there is no mention of the SP in the
Qur'an. If one must understand the Kitab Allah as being
a reference to the Qur'an, then one must understand that
>)
the only possible quranic verse will be Q.2.188. 
al-Istidhkar, Dar al-Kutub, MS. No. 24 ‘-Hadlth, vol. 2, 
fol. 247. cf. Ibn Qutaiba, Ta'wil mukhtalaf al-hadlth, 
pp. 93-95; and Gharib al-hadith. vol. 1, p. 268 f.
14. See Chap. 9 below.
15. See the "Hadith al-Ifk". Ibn Hisham Sira, vol. 2,'
pp. 247-307; Bu. MaghazI: C.12, 34, 32; Daw. Salat: 122; 
cf. Han. vol. 6, pp. 194, 195, 197; Bu. Shahadat: 15;
Tafsir: Sura. 12 and 24; Ayman: 13, 18; I°tisam: 28;
Tawhld: 35, 52. But cf. Shicis* position on the "Hadlth 
al-Ifk". See Jacfar Murtada, Hadlth al-Ifk. pp. 239-267. 
See also Wansbrough, SM, pp. 76-9, passim.
16. See Qastalani, Irshad al-Sarl, vol. 6, p. 53, L.15.
^ • ^bsut. vol. 9, p. 92 f. See also Zaylaci, Nasb al-Rayah.
vol. 3, pp. 314-16 particularly p. 315, L. 8 . Sharh
c
al- Ayni. vol. 24, p. 15.
18. The involvement of the pericope with the hadd punishment/s
for adultery must have been achieved after the amalgamation 
of the Unit 1 and the Unit 2. Prior to that, it would
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appear, the pericope, that is the Unit 1, was adduced, 
for illegal possession of others1 property. See 
Bu. Sulh: C.5. H .1.
19. See Tahdhih, vol. 5, entry 81, pp. 49-51.
20. Ibid., vol. 9, entry 503, pp. 503-7. *-
21. Bab al-bikran yujladan wa yunfayan. Ibn Hajar points
out that the rubric is a hadlth-. Fath, vol. 15, p.170.
22. This kind of solution was first offered by Hammad (a
• teacher of Abu Hanifa, d. 120, see Tahdhlb. vol. 2,
entry 15, pp. 16-18) but was rejected by both Nakhaci 
(the teacher of Hammad, d.c. 98, see Tahdhlb, vol. 1. 
entry 325, pp. 177-79)and Abu Hanifa. ShaybanI,
Kitab al-Athar, Bar al-Kutub, Cairo, MS No. M104 Hadlth, 
fol. 88. cf. San°anl, al-Musannaf. vol. 7, H.13313,
p.312; H. 13319, p. 314; H. 13327, p. 315; H.13357,
p.328 and H. 13361, p. 329.
23. See QastalanisT commentary, Irshad al-Sari, vol. 6,
p. 52 f.
24. See Lisan, s.v. nammalf.
25. See ShafiCI, Risala, nos. 630, 998-1261; cf. nos. 1807-1811
Umm, vol. 7, pp. 250 ff; Fayruzabadi, al-Tabsirat,
pp. 298-316. cf. Schacht, Origins, pp. 28, 50 ff.
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26. However, It was not long before his connection with 
Zahri came to be questioned by later traditionists. 
See Tahdhlb, vol. 9, pp. 304-307.
27. But cf. Daw. Adab: C. 80, H. 1 (4972). See also, 
Khattabi, Macalim al-Sunan. ibid., vol. 5, p. 254, n.2.
28. See Ibn Gutaiba, Gharib al-hadith, vol. 1, p. 268 f.; 
Tafwll mukhtalaf al-hadith, pp. 93-95; Tahawl, Mushkil 
al-Athar, vol. 3 , pp. 2-6. Bbn Arabi, Sharh Sahlh 
al-Tirmidhi, vol. 6, p. 205 f. cf. p. 217; cf. Wans- 
brough, OS, pp. 75 ff; and Burton, CG, pp. 75 ff.
29. However, Tabari, who never assented to the view that SP
is/was a quranic punishment, transmits a version of the 
story of the JC in which the missing verse is identified 
as: "I dha zana minkum ahadun farjumuh". See Tabari.
Sura 4: 41. But cf. Fath, vol. 15 p.l84 f where Ibn Hajar 
identifies the missing verse in the Torah as:
al-muhsan wal-muhsana Idha zanaya faqamat
calayhima al-bayyina rujima^wa in kanat
_ —»  ^ c ** 7 *hubla turubbisa biha hatta tada ma fi batmiha.
, « • * *
See also Daw. Hudud: C. 26, H.8 . (vol. 4, H.4452, 
p. 600 f) where he offers a different verse.
30. See Ibn HishSm, Sira, vol. 1 , pp. 564-66. and Ibn Hajar,
Fath, cf . Wensinck, Muhammad and the Jews of Medina, pp. 33-38; 
cf. pp. 6-32, and 39 ff.
31. See Wansbrough, OS, pp. 193-6, 198; and Burton, CQ, 
p. 72 f.
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32. Ibid.. pp. 74-104.
33. Ibid.. pp. 93, passim, cf. Shafi°I, Risala, nos. 312-345 
and 375-392; and Hibatulla Ibn Salama, al-Nasikh
wa al-Mansukh. on the margin of al-Waljidi, Asbab al-NuzuI. 
pp. 9-14.
i-M
34. But cf. Bay. Hudud: C.ll, H.l, 2; and Hak. Hudud: H.42.
See also synopsis F. below.
35. See Tahawl, Mushkil al-Athar. vol. 2, pp. cf. 
al-Haziml, al-Nasilii wa al-Mansukh, pp. 369-377.
.Shanqltl, Adwa1 al-Bayan, vol. 6, pp. 6 ff.
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NOTES TO CHAPTER 6
1. But Ibn Hanbal transmits two versions of the same
c —pericope in which Ibn Abbas is reported to have said:
"I was told by °Abd al-Rahman b. °Awf that he had heard 
cUmr b. Khattab addressing a crowd saying...". Han.j
vol. 1, p. 29, L.17 and p. 50, L.6.
2. cf. Wansbrough, QS, pp. 74-6 and 161; Burton, CQ, 
p. 70 ff.
3. cf. Burton, "The meaning of Ihsan", JSS (1975), pp. 47-75
Wansbrough, QS, p. 193, and n. 4; See below Chap. 14.
4. See Chapter 9, 10 and 11 below.
5. For instance, with the exception of Malik, most of the
early jurists did not consider habalvas a sufficient 
proof to convict a culprit unless when such evidence 
was reinforced by self-confession. Ibn cAbdulbarr, 
al-Istidhkar, Dar al-Kutub, Cairo, MS No. 24 Hadlth,
fol. 248b; MuwattaT, Hudud; C.4, H.l, Cf. Ibn Qudama,
al-Mughni, vol. 9, pp. 79 ff. See also Chapter 11 below.
6. Cf. Burton, op.cit.
7. IbncAbdulbarr, however, insists that Ibn Musayyibo 
attended personally this pilgrimage and that he had 
heard the pericope directly from cUmar in Medina and
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that at that time he was a boy of 8 years. al~lstidhkar, 
op.cit., fol. 249a. But Ibn Macin (a prominent Iraqi 
traditionists, and a teacher of Ibn Hanbal and Bukharl, 
d. 295 - See Tahdhlb, entry: 561, vol. 11, pp. 280-88)
- was of the opinion that Ibn Musayyib could not have 
heard or received a single hadlth directly from cUmar 
whom he had met when he was a boy of two years old.
Ibid. L.8. Similar objection was raised by Ahmad 
Shakir. See Han. Shakir's edition, vol. 1, H. 246,
249 and 109. But cf. Shafc 's attitude towards the 
"marasll" of Ibn Musayyib, Risala. nos. 1262-1308; and 
cf. Shakir's reply to that view, ibid. Shakir’s edition 
!of the Risala, p. 465, n.l.
8. Muwatta1 ShaybanI, p. 241. Cf. "Strait (is) the gate, 
and narrow (is) the way". N.T., Matt., 7.14;
"Turn neither to right nor to left,
Keep your foot clear of evil". O.T., Pr. 4. 27.
9. al-Istidhkar, op.cit., fol. 249a., L.2; cf. Zurqanl.. 
vol. 4, p. 145; al-Bajl, al-Muntaqa.. vol. 11, p. 42;
Ibn cSshur, Kashf al-Mughatta, p. 311.
10. Ikhtilaf al-Hadith. on the margin of the Umm., vol. 7,
pp. 250-1.
11* Zurqanl, op.cit.
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12. cf. "... min qabil kashfihi al-nuranl al-muctad minhu. ..fl.
Ibn cAshur, op.cit., cf. also Ibn Hajar:
c cWa qad waqa ma khashiyahu Umar ay dan
fa1 ankara al-Rajma ta'ifatun min al-Khawarij aw
mu°zamuhum wa ba°d al-Muctazila.
Fath., vol. 15, p. 160, L. 10. In fact Ibn Hajar goes 
# *
on to provide a version from Tabari in which cUmarTs 
warning is explicitly shown to have been based on 
what Ibn Hajar calls: "Tawqif" for °Umar (revelation?)
See Wansbrough, QS, p. 103, ibid. See SuyutI, Tarikh 
al-khulafaTt s.v. "muwafaqat cUmar", p. 122-25.
s Q  _
13. Ibn Arabi says that during his own time he had met
some people of the Barbar tribe who rejected the SP
and many other Islamic obligations, such as ritual
ablution (wuduf). al-Masalik, Fez, MS 180, fol. 217.
cf. Ibn Hajar, op.cit.
1^* Ibid.
15. See al-Bajl, al-Muntaqa, vol. 7, p. 140, L. 6.
Q  ^
16. See Ibn Ashur, op.cit.
17. Classical collections have produced different con­
structions for the opposition/s.
"What is this SPl We have only "Flogging" in the Book 
of God". Han, vol. 1, p. 29 and 50 cf. pp. 36 and 43*
"We do not find the SP in the Book of God". Bu. Hudud:
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18.
19.
20. 
21. 
22.
23.
24.
25.
26.
C.30 and 31; Mu. Hudud: C. 15; Daw. Hudud: 0. 23 and 
Jah. Hudud: C. 9. cf. Han, vol. 1, pp. 33, 107, 116,
121, 141 and 153; Bu. Hudud; C. 6.
This is the attitude of Shafi°I which he has persistently- 
claimed in his writings. See Risala, nos. 225-7, 235, 
275-392, 6l6, 649, 682-95, 1125 and 1126. cf. nos. 278-81, 
286-309, 326, 419, 457, 479 and 214-35, 466-85, 1610-21.
This then is a reference to the Khawarij.
But cf. "Kitab Allah" in the Story of the cAsif, above.
See Burton, CQ, p. 72 passim.
Ibid. p. 77 ff ;but cf. Ibn Hajar, Ma.jma0 al-Zawa!id. 
vol. 6, p. 265, where the maxim is put into the mouth 
of the Prophet.
See Lisan, s.v. "ayat" and " q-r-’ 11; cf. Wansbrough,
QS, p. 18 passim and Burton, CQ, p. 100 passim.
See Yahya b. Sallam (d.200), al-Tasarif, pp. 248-9.
Burton, CQ, p. 101.
cIbn Abdulbari1 points out that this component, i.e.
"For the Prophet had stoned", is the only part of Ibn 
Musayyib!s pericope which can be claimed to have a full
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isnad going back to the Prophet. Tamhld, Dar al-Kutub, 
Cairo, MS no. 215, Hadlth, fol. 131; Rabat, no. 13J
vol. 2, fols. 73-74; cf. Ta.jrld al-Tamhid, p. 210.
27. Ma. Qadar: C. 3; Han, vol. 3, p. 26; Daw. Manasik: C.56
and Jah. Manasik: C, 84. Cf. Han, vol. 3, pp. 14, 17;
Tjr. Qadar: C 17. See Wensinck, Concordance, s.v.
"Sunna" and "Farada".
*
28. See al-Baqi, al-Muntaqa, vol. 7, p. 140.
29. Baji, however, provides a super interpretation for
■ Malik*s gloss: "yuridu bidhalika al-muhsan wal-muhsana;
li anna al-thuyuba fi al-ghalib yakun biha al-ihsan..." 
Ibid. Similarly, Zurqani offers the following inter­
pretation: "...ay al-muhsan wal-muhsana wa in kana
shaybayn la haqlqat al-shaykh, wa huwa man ta°ana 
fi al-sinn...", Sharh al-Zurqanl, vol. 4, pp. 145-6.
Cf. Burton, CQ. p. 75*
30. The employment of these two terms, thayyib and thayyiba,
and not muhsan and muhsana, appears to me to be among the
earliest attempt to harmonize the Qur'an/fiqh conflict. 
The importance of the ihsan as a technical term can be 
seen from Zurqani*s comment, when he said: "wa innama 
al-madar cala al-ihsan". op.cit., p. 146.
31. Cf. Umm. vol. 5, p. 133 passim.
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32. The incorporation of this component in a form of
addendum reveals that Bukhari was of the opinion that 
the source of the SP is the Sunna. Ibn Hajar goes 
into troubles to try to show that it is quite possible 
that Bukharl had deliberately omitted the "shaikh and 
shaikha..." dictum from this pericope; on the ground, 
that another colleague of Bukhari - Jaicfar al-Firyabi - 
had the same pericope from the same teacher of Bukharl, 
going back to Sufyan, with the dictum as part of the 
hadlth. Firyabi’s version appears in Nasa1! (d.303), who, 
according to Ibn Hajar, concluded by saying: TI know 
no one but Sufyan who incorporated in this hadith:
■"the shaikh and the shaikha", he must be mistaken in 
doing so’: (wa yanbaghi an yakuna wahima fi dhalik).
But Ibn Hajar dismisses the last accusation by stating 
that the dictum has been transmitted by Malik, though 
he admits that most of the prominent transmitters, such 
as Yunus, Ma mar, Salih b. Kisan and including Maiik(!) 
have transmitted the pericope from Zuhri without the 
dictum. Fath, vol. 15, pp. 155-6. See also, Burton,
CQ, p. 79. Sarakhsi considers the dictum to be the product of 
Islam’s enemies. See Usui, vol. 2, p. 78 f.
33* See Burton, CQ, pp. 63 ff; but cf. Wansbrough, QS,
pp. 192-202, where he discusses dispensation/abrogation, 
and Rippon, Asbab al-Nuzul, chapter IV , see n. 49 below.
34. See El, first edition, s.v. Kuraish.
35. Han. vol. 1, pp. 55 f, cf. vol. 5, p. 4-34; Bu. Ahkam.
C.51; Mazalim: C. 19; Fada’il ashab al-Nabiyy: C.5;
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Hudud: C. 31; Ashriba: C. 3*
36. Ibn Hisham transmits the story in a more decorative 
manner occupying almost six pages. Sira, vol. 2,
pp. 656-61. The incorporation of this episode into a 
work primarily designed for the biography of Muhammad 
is not insignificant; it shows that Ibn Ishaq was 
already concerned about the SP dispute.
37. Although Shafi i was the very person to invent this 
mode of abrogation, he never considered the question 
of the SP as an instance of naskh al-tilawat duna
1 al-hukm. See Burton, CQ, pp. 86 ff.
38. Muslim transmits a complete independant pericope on 
this particular issue as follows:
On the authority of Abu °Uthman (al-Nahdl):
When Ziyad was branded with his new name,
I met Abu Bakra (Nufayl b Harith b.
Kalada al-Thaqafl) and said to him: "What
c—have you done? I have heard Sa id b.
Abi Waqqas saying: 'With my own two ears,
I have heard the Prophet saying: He who
claims the fatherhood of anyone else 
beside his real father, Paradise is for­
bidden to him'
Abu Bakra replied: "I too have heard it from
the Prophet".
Mu. 'Iman. 113.
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Ziyad was a son of Sumayya, a slave woman belonging 
to Harith b. Kalada al-Thaqafi, and Abu Bakra was a 
brother of Ziyad sharing one mother. Originally,
Abu Bakra was an Abyssinian slave who was affiliated 
to the tribe of al-Haritha. He was emancipated by 
Muhammad after the siege of Ta'if in the year eith of 
the Hijra. There are a number of stories concerning 
quarrels between himself and his half-brother, Ziyad.
For more information concerning both men see Bukharl, 
Kitab al-Shahadat, and Ghazwat Hunayn in the Maghazr 
section. See also, Fath, vol. 15, pp. 56-57: Kitab 
al-Fara* id: C. Man iddaGa ila ghayr ablh.
59. See Han, vol. 1, pp. 47 and 55 (Do not disassociate
yourselves from your fathers. .); and "No one knowingly 
disassociate oneself from one 1s father but Hell will 
be appropriate place for such person" Han, vol. 2, 
p. 118; vol. 5, pp. 38 and 46; Bu. Manaqib;: C.5;
FaraTid: C. 29; Mu. fIman: 112, 114, 115; cItq: 21;
Tir. Wasaya: C. 5; Wala: C. 3; Jah. Hudud: C. 36;
Wasaya: C. 6; Par. Siyar: C. 82 and Fara * id; C. 2.
40. See Wensinck, the Concordance, s.v. tara. Ibn Hajar
provides us with an appropriate reason for such pericope. 
The reason for the prohibition of overrating the Prophet 
arises from an incident at which Mucadh b. Jabal sought 
permission from the Prophet to bow in front of him.
The Prophet refused it and said:...." Fath, vol. 15, 
p. 161. This section has also been reported as an
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independent pericope by a number of traditionists.
See Han, vol. 1, pp. 23, 24, 47 and 55; Bu. AnbiyaT:
C. 48; Par. Riqaq: C. 68.
41. The incorporation of this particular pericope under 
this rubric might be thought to represent Bukhari1s . 
attitude concerning the validity of a ^ single con­
fession to adultery. Cf. Fath. op.cit., p. 148 
(wahtajja man iktafa bil-marrat bifitlaq al-ictiraf 
fi al-hadith) L.15.
42. See Fath. op.cit., p. 155.
43. All classical traditionists related the pericope to 
Ibn cAbbas via Zuhrl. It is rather strange to see that
C  "■no one but Ibn Abbas should relate this important 
pericope which was allegedly given at a public meeting. 
Even more strange is to see none but Zuhrl alone
C  —relating it from Ibn Abbas. I may refer here to the 
suggestion of M. Cook who noted that the so-called 
forking isnld can hardly establish a terminus ante quern. 
See Early Muslim Dogma, pp. 107-116.
44. See Fath, op.cit., p. 155 and 160.
45. Ibid. See also Tahawl, Bavan mushkil al-hadith,
---------- * r r fcWllllllll ■■■■ I I I II ,1 ■ ■ ■ ■ 7
vol. 2, pp. 2-6; cf. Burton, CO., p. 74 passim.
46. Ibid., p. 76 ff.
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47. The earliest report which claims that the SP was part 
of revelation of God is the story of the Saqlfa in the 
Sira. Similarly, the earliest report concerning how the 
alleged SV disappeared was reported by Ibn Ishaq on 
behalf of the opponents of the SP. See Ibn Qutaiba, 
Ta'wll mukhtalaf al-hadith, pp. 310-15. The involve- 
ment of Ibn Ishaq in both accounts is *-very significant 
indeed. It shows that the SP dispute was already known 
by the year 150 and, at the same time, it gives an 
explanation to why the Story of cUmar should be 
included in the Sira of the Prophet. Conversely, Ibn 
Ishaq1s failure to include in the Sira any other 
> Prophetical hadlth dealing with the SP, apart from 
this story and the story of the JC, could be taken as 
a silent evident that the other Prophetical hadlths were 
not known at that time, or at least were not accepted 
yet as valid hadiths. Furthermore, the content of 
Ibn Ishaq* s account, which explains how the alleged 
stoning.verse disappeared, shows that the claim that 
the SP was part of the Our1an was already known before 
ShaficI and that the earliest solution offered for the 
lack of the SV in the Our*an is that the SV had simply 
disappeared. The idea of being abrogated was not 
known yet. For more information on the SV see Path, 
vol. 15, p. 156 ff. See also Chapter 13 below.
43. See Fath, op.cit., where Ibn Hajar tries in vain to 
link together the unrelated parts of the hadlth.
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49. The question of haggadic material, primarily designed 
for "entertainment" and hence was composed in a story 
form, most likely for repetition, but later was adapted 
for and fixed in halakhic purposes,' has been suggested 
by A. Rippon in his thesis on the asbab al-nuzul. He 
states: "It may be tempting for some to understand the
exegetical procedure connected to the .sabab are designed 
to promote the interpretation that what is stated in the 
Qur’an ’really happened’ and that the sabab is the proof 
of this fact - that is, that the sabab is a historical 
referent and was understood in that way by early Muslims. 
This, to me, would be a grave misunderstanding based on
,reading modern concerns into medieval literature.
Rather, viewing the sabab as grounded in the basic 
haggadic notion of removing any ambiguity and of 
generating a story for repetition and (edifying) enter­
tainment would seem far more satisfactory". A. Rippon,
The Quranic asbab al-nuzul material ..." PhD. thesis, 
McGill Univ. 1981, chap.
50. Sira, vol. 2, pp. 606 ff. Ibn Ishaq's immediate authority 
is cAbd Allah b. Abi Bakr b. Hazm (d. 135 in Medina -
See Tahdhlb, vol. 5, pp. 164-5). His pericope, however, 
was not known in Medina but in Iraq, where Ibn Ishaq 
had settled and died in the year 150/3. A similar ver­
sion, but not without differencies, is ascribed to 
Malik, on the authority of Zuhrl (!) going back to 
Ibn cAbbas. See Han, vol. 1, pp. 55-6; but cf. Shakir’s 
edition, vol. 1, H. 391, pp. 323-327, n. 391. Ibn Hanbal
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had received his version from Ishaq b. °Isa al-Tabbac
(d. 214 in Baghdad, see Tahdhlb, vol. 1, entry 459, p.245)
The emergence of this version on the authority of Malik
raises some problems. If Malik knew a complete pericope
concerning the whole speech of Umar with a complete
isnad, why did he ignore it and instead rely on Ibn
Musayyib1s story which has no complete^ isnad? Assuming
he did know Zuhri1s version, why did he transmit only
a section of it and not the whole pericope? Or why
were other sections edited out? Further, why were none
of the remaining sections ever transmitted by Malik in
his Muwatta1? Or, why did no one know about this version
■until the third century, almost 70 years after the death
of Malik? It seems to me that Ibn Hanbal's version
*
was produced in place of Ibn Ishaq who was not con­
sidered by Ibn Ifanbal to be trustworthy. See Tahdhlb, 
vol. 9, pp. 38-46.
51. cf. Schacht, Origins, p. 2^ 6, n. 5. Cf. Burton, "The 
origin of the Islamic penalty for adultery", Trans.
Glasgow Univ. Ori. Soc., 26 (1975-6, published 1979), 
pp. 16-27. (I regret that at the time of sending 
these pages to the typist, I was not able to obtain a 
copy of the article. Hence, I may also refer to the 
Collection of the QurT an, pp. 68-104 and 194-6; cf. 
Wansbrough, SM, p. 79, and QS, pp. 193-6, and 198,
cf p . 70).
52. Origins, pp. 163-75, cf. 38 f. passim.
114
53. Cf. ibid., pp. 27 s and 243 ff.
54-. This is not the terminus ante quem for the story of
°Umar. The date is merely meant for the amalgamation 
of the materials contained in the Story.
55- See Burton, CQ, p, 105 ff.; cf. Wansbrough, QS,
p. 43 ff. (cf. p. 202 ff).
56 Wheather this is a printers1 error or not is not clear.
But, certainly, it does not appear on the list of
printers1 error at the end of the book.
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NOTES TO CHAPTER 7
1. See Tahdhib, vol. 5, entry 189, p.111. cf. Ibn Sacd, 
Tabaqat, vol. 2, p. 374, .5.
2. Of all the traditionists, only Ibn Hanbal does offer 
once an alternative isnad going back to a different but 
very obscure companion, namely, Salam b. al-Muhbiq, 
through Qubaysa b. Hurayth (Basran, d.67). Han, vol. 3, 
p. 476. Bukharl had this to say about Qubaysa: "His 
hadith needs a lot of care before it can be accepted". 
Tahdhib. vol. 8, entry 627, p. 345. Similarly, Nasa'I
; said: "His hadith cannot be authentic," while Ibn Hazm
added: "He is a very weak transmitter; people have
ignored him". Ibid. For Salama b. al-Mahbiq, see 
Tahdhib, vol. 4, entry 270, pp. 157-8; cf. al-Isaba, 
vol. 2, pp. 230-31J b t cf. entry 6064, p.229.
3. The earliest place for the pericope is the Risala of 
ShafiCi and Umm. See Ris. nos. 378-81; Umm, vol. 6, 
p. 119; vol. 7, p. 76; and the Ikhtilaf al-hadith, on 
the margin of the Umm, vol. 7, p. 252. Cf. Shakir's 
commentary on the Risala, pp. 129-31, n.8-5 respectively. 
Also see BayhaqI, Ahkam al-Qur'an pp. 303-07.
4. I do not accept Burton's view that Malik must have been 
aware of the pericope. See CQ,p.81. On what grounds 
should the interpretation of shaikh and shaikha in the 
hadith of cUmar mean awareness of the pericope of °Ubada?
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Why does the employment of thayyib and thayyiba in the 
hadith of Ubada not exhibit awareness of Malik1s gloss?
I have previously pointed out the possibility of deliberate 
adoption of this device by Malik as the earliest attempt 
to harmonize between the ambiguous term: muhsan v.
muhsana and the fiqh ruling for the SP. See Maciz pericope 
above, p. 51 ff.
X . - v
5. On the contrary, we have ample proof that Malik was 
against the imposition of two penalties particularly in 
the case of women. al-Mudawwana. vol. 16, p. 36 f.; Ibn 
cAbdulbarr, al-Istidhkar. Ms, 24 Hadith, Dar al-Kutub, 
Cairo, fols. 247 f.
6. Bu. Tafsir: C.l, surat 4:15. But cf. al- Ayni, who points 
out that the rubric does not appear in other recentions
of Bukharl but in al-Kashmayhanlfs and al-Mustamllr s
Q mm wm
Umdat al-qaria vol. 18, p. 162. Ibn Ha jar states that
there are many rubrics in the Jarni0 which do not belong
to the author. See Hady al-Sari, p. 5. A similar
observation with respect to the rubric in question has
been made by Ibn Hajar. See Path, vol. 1, p. 5,
. 1 «
7. But cf. Taf sir Mujahid, where the sentence is reported 
to be Mujahid*s own words, p. 14809; and Kitab Tafsir 
al-Khams miT at * ay at. pp. 213-15. See also, ^abarl T who 
rejects the hadith of °Ubada because it is weak, daCif.
Jami al-Bayan, on surat 4.
8. See p. 83 above.
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9. A widow or widower or divorcee will all fall under the
punishment of the married culprit. Similarly, the 
marital status of the culprit at the time of the offence 
is the main criterion in a case such as virgin v. non­
virgin.
10. See Burton, CO, p.72.
11. See Wensinck, the Concordance, s.v. 'akhadha".
12. But cf. Ibn Abbess role above.
13. See Risala, nos. 378 (but cf. Shakirfs comment on the
Isnad, n.8, p.129 f), 381 and 686; Umm, vol. 7, p. 75 f.
See also Burton, CQ, p.90 ff; cf. Wansbrough, OS,
p.195 f.
14. See Burton, CQ, pp.71, 89, 92, 105-7, but cf. pp. 50-59; 
Wansbrough, OS, p. 193; but cf. p. 150 ff.
15. See Burton, CO, p. 91.
16. Risala, nos. 375-592; Umm, vol. 7, p. 75 f.
17. But cf. Burton, CO, p. 74 ff. passim.
18. Ibid.
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19. See Wansbrough, "Majaz al-qur'an: periphrastic exegesis11, 
BSOAS 31 (1970), 247-66; also cf., °Arabic rhetoric 
and Qur’anic exegesis", BSOAS 31 (1968), 469-85 and QSj 
pp. 233-35.
20. See Hibatullah Ibn Salama, al-Nasikh wa al-Mansukh, 
p. 117 if; cf. Burton, CG, pp. 89,92,^ passim; and 
Wansbrough, OS ^ p . 193 •
21. Ibn cAbdulbarr, al-Istidkhar« Ms, Cairo, Hadith 24, 
fol. 247 f. cf. Risala. nos. 375 ff.
22. Tir. Hudud: C. 7. H.l and 2."    t
23. See Umm., vol. 7, p. 75 f., passim, cf. Burton, CQ, 
p. 90 f.
24. As far as the traditionists are concerned, the Hadith 
appears as follows:
San, vol. 7, H.13308, 13359, p. 329; Han. vol.3,p.476 
vol. 5, pp. 313, 317, 318, 320, 321, 327;
Bu.Tafsir: 4 (Tarjama): Mu. Hudud: 12-14, Daw:Hudud:25:
Tir. Hudud: 8; Jah. Hudud: 7, Par.Hudud: 19;
Bay. Hudud: 2, 13.
25* Tahdhib; vol. 2, entry 488, pp. 262-70; cf. Sch&cht,
Origins, pp. 87, 229, cf. 7*1 and 1*11,
26. Tahdhib, vol. 2, entry 692, p. 396.
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27. A number of Pr.F.P. scholars of Kufa are reported to
he in favour of the flogging plus SP for the married
culprits. Their nass is either Ali's story or opinions 
of the early masters. None of these scholars, however, 
produced a prophetical hadith to support his point of 
view. Among these scholars are:
Masruq b. al-Ajda° (d.s. 63. See Tahdhib. vol. 10, 
p. 109 ff., entry: 206). San, vol. 7, H.13361 p.329; 
and S. Thawri (d.l6l, see Tahdhib, vol. 4, pp. 111-115,
entry: 199), San., ibid. H.13362, p. 329; of. ibid.
13306, p.309, H.13307; H.13313, p. 312 and H.13327, p.315.
28. ' See Umm; vol. 7, p. 167, passim.
29. cf. Han, vol. 1, pp. 50, 29.
30. Han. vol. 1, pp. 93, 107, 116, 121, 140, 141, 143, 153.
31. Umm, vol. 7, p. 167, passim.
32. Taf sir Mu.jahid, p. 14809.
33. Bu. Taf sir: Sura: 4, cf. Fath. vol. 9, pp. 305 ff.
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NOTES TO THE INTRODUCTION TO
SECTION II
1. The hadith: "Ikhtilaf ummatl rahma" appeared first in 
the so-called al-fiqh al-akbar ascribed erroneously to 
Abu Hanlfa,(see Sharh al-fiqh al-akbar, with commentary 
by al-Maturldl, p. 6, L. 18).
The maxim, which is not claimed there to be a prophetical 
hadith, became much later a prophetical hadith. See 
al-MunawI, Abd al-Rafuf Taj al-cArif!n, al-TaysIr
C  —bisharh al-Jami al-Saghir. vol. 1, p 49, L. 25; 
cf. al-Albanl, Nasir al-Dln, DacIf al-JamiC al-Saghlr,
’vol. 1, H. 230, p. Ill; cf. al-cAjlunI, Kashf al-Khafaf,
vol. 1, pp. 64-66.
Both Wensinck and Schacht have noticed that the maxim
was not known to Abu Hanlfa nor to Shafi°I - nor the
• •
classical compendia knew it as such. See Wensinck, Muslim 
Creed, pp. 104, 112 f., and Schacht, O r i g i n s p. 96 and 
n.2; cf. p. 95, L. 30 ff. and n.l.
2. The full title is: al-Insaf fl al-tanblh cala al-asbab
al-latl aw.jabat al-Ikhtilaf bayn al-Muslimln fl ara’ihim.
Ibid , p. 27, cf. the introduction by M.R. al-Dayah,
'Do. 8 - 11; al-qad.1 al-NuCman, Kitab ikhtilaf usul 
al-madhahib, pp. 3 - 1 1  (hereafter ikhtilaf); M.S. al-Khinn, 
Athar al-ikhtilaf fl al-qawl°id al-usuliyyah fl ikhtilaf 
al-fuqahaf, (hereafter ikhtilaf), pp. 35-38.
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4. al-Insaf, p. 32 ff.; cf. al-Khinn, ikhtilaf, pp. 68-90.
5* al-Insaf. p. 71 ff. cf. Wansbrough, OS, pp. 236-7; for
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the historical development and its usage and function, 
see Wansbrough, nMajaz al-Qur!ann BSOAS, 33 (1970) 
pp. 247-66.
6. al-Insaf, pp. 123 ff.
7. Ibid., pp. 159 ff. See also Shafi°I, Rasala, nos. 179 -
257. Cf. Wansbrough, OS, pp. 178, passim; Colder,
The Structure of Authority in Imami Shi°I Jurisprudence.
, Ph.D Thesis, SOAS, 1980. pp. 175 ff.; al-Khinn ikhtilaf, 
pp. 291-228; and °Abd al-Majid, al-Itti.jahat al-fiqhiyyah, 
pp. 23 6-39 .
8* al-Insaf, pp. 171 ff.; cf. Risala, nos. 758-960.
9. al-Insaf, p. 207; cf. Risala. nos. 1377 - ff.; as
synonym of qiyas, no. 1323 ff.; cf. al-qidi al-Nucman, 
ikhtilaf. pp. 199-233; and al-Khinn, ikhtilaf, p. 387 ff.
10. al-Insaf, p. 211. Cf. Risala, nos. 312-420, passim.
For its historical transaction (supersession/abrogation) 
see Wansbrough, QS, pp. 195-200.; cf. Burton, CQ, 
pp. 18 ff. passim.
See also, Ismacil, ShaGban Muhammad. Nazariyyat al-Naskh 
fl al-Sharafic al- Samawiyya, pp. 42-75, 109 - 121 ff. 
cf. al-Jabri, cAbd al-Mutacali. La naskha fl aI-QurTan, 
pp. 14 ff.
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11. al-Insaf, p . 215.
12. The earliest sources are the Risala of ShaficI and 
Kitab al-Amr wul-Nahy, ascribed to al-Muzanl (d.264/878), 
edited and translated by R. Brunschvig, Le Livre de 
l'ordre et de la defense, dtal-Muzani, Bulletin d1 Etudes 
Orientales, Institut Francais de Damas, vol. XI,
pp. 145 ff.; see also Schacht, Introduction to Islamic 
Law, pp. 266 ff. (hereafter, Intro.)
13. For the earliest works on this subject see Schacht1s 
bibliography, ibid., pp. 265 ff.
14. Qiyas cannot function without ,,cilla!!; See Shafici 
Risala, nos. 592-99, 1321-1456, 1480-1495, 1607-70;
cf, Schacht, Origins, pp. 98 ff.; Wansbrough, QS, p.168. 
See also FayruzabadI, al-Tabsirat, pp. 436-37. For the 
attitude of the Hanabila towards the qiyas. see 
Ibn al-Hanball, cAbd al-Rahman al-Ansari. Aqyisat 
al-nabiyy al-Mustafa. pp. 100 ff. cf. pp. 76 ff.; 
cf. Ibn Hazm, Mulakhkhas Ibtal al-qiyas wa al raTy wa 
al-Istihsan wa al-taqlid wa al-taclil. pp.5 ff.
15. See the works on Traditions under the appropriate
heading. For Variant readings, see Wansbrough, QS,
pp. 202-7. cf. Ibn al-Jazari, al-Nasbr fi qirsFat al-cashr, 
vol. 1, pp. 21 ff.
c________ _16. Hereafter Raf al-malam.
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17. Ibid., p. 4. cf. °Abd al-Majid, al-Itti.jahat
al-fighiyyah, pp. 31-92, 105-112 and 185-331; al-Khinn,
ikhtilaf, pp. 42-60, and 108 ff.
18. Raf°al-malam. pp. 4, 14, 15, 17, 18, 21, 25, 26, 29
respectively. Cf. al-Khinn, op.cit., pp. 244-261.
19. Rafc al-malam, pp. 6-12. But cf. Shafici*s attitude 
towards naskh for the "Qur'an1’ or ’’Sunna1 versus 
"Qur'an" or "Sunna", Risala, nos. 311-345, 572-74; 
cf. 359-420, 601-603, 655-736, and 1113-1119.
20. ; Raf° al-malam, pp. 6-12.
21. The examples are:
(I) Abu Bakr and the case of the inheritance of 
grandmother (p.6), appeared first in Ma. Para1id: 
C.4 and 6; Han, vol. 5, p. 327; Daw. Fara'id:
C.5; Tir. Para* id: C. 10 and 11, Jah. Fara' id:
C. 4; Par. ParaTid: C. 19, 20, 21, 22, and 23.
0
(II) Umar and the manner of seeking permission to 
enter: al-Isti'dhan; See Han. vol. 3,
pp. 6, 19, 221; vol. 4, pp. 343, 348, 400, 403,
410, 418; Bu. Isti'dhan: 13; Mu. &dab: H.32,
34, 35 and 37; Daw. Adab: 127, 130; Tir.
Isti' dhan: 3; Jah. Adab: 17; Par. Isti1dhan:I.
(III) Umar and the case of a widow on inheriting the
wergeld of her murdered husband. See Ma.cUquI: 9
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Daw. Fara1 id: 18; Jah. Diyat: 12, Fara* id: 8;
Tir. Fara1id: 18, Diyat: 18; Par.FaraTid: 35.
c —  — * *  —(IV) Umar and the .jizya of ma.jusi. Ma Zakat: C.42.
Han, vol. 1, pp. 190, 194; Daw. Khara.i: 29.
cf. Tay. H. 225; Ma. Zakat: H.41; Bu. Jizya: 1; 
Daw. Kharaj: 19; Tir. Siyar: 31; Par. Siyar: 57; 
Ihn Sa°d: vol. 1, section 2, *p. 19.
/ \ -c(V) Umar and the case of plague in Syria see Han, 
vol. 1, pp. 178, 180, 186; vol. 3, p. 416,
vol. 4, pp. 177, 186; vol. 5, pp. 206, 208, 210,
373. cf. vol. 4, pp. 195, 196; vol. 5, p. 248.
Bu. Tihh: 30; Mu.Salam: 93, 94, 98, 100. cf. 92;
and Han, vol. 5, p. 202; vol. 1, p. 19; Tir.
Jana1iz: 66.
(VI) A dispute between °Umar and Ihn cAhass over
uncertainty and certainty in the prayer. See 
Ma. Nida’:6l, 62, 63; Han. vol. 1, pp. 190, 193, 
204, 205, 206, 379, 429, 438, 455; vol. 3, 
pp. 72, 83, 84, 87; Bu. Salat: 31; Mu. Masajid:
88, 89; Daw. Salat: 190, 191, 193; Jah. Iqamat:
132, 133; Nas. Sahw: 24, 25.
(VII) CUmar and the question of wind - rih, see Tir.
Dacawat: 48; Jah. Nikah: 27; Han, vol. 2, pp. 268, 
409, 518; vol. 5, p. 123; Daw. Adah: 104;
cf. Jah. 29.
(VIII) CUmar and the wergeld of fingers, see Han. vol. 1,
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)pp. 227, 339, 345; Bu. Diyat: 20; Daw. Diyat: 
18; Jah. Diyat: 18; Tir. Diyat: 4; Nas.
Qasama: 45.
(IX) cUmar and the question of perfurming oneself
before and after stoning the caqaba during the 
ha.j.j. See Ma. Ha.j.j: 19; Han. vol. 6, pp. 39, 98,
107, 130, 162, 175, 181, 186, 192, 200, 207, 209,
214, 216, 237, 238, 344, 245, 254, 258;
Bu. Ghusl: 12, 14; Ha.j.j; 18, 143; Libas: 73,
74, 79, 81; Mu. Ha.j.j; 31, 32, 33-38, 46-49;
Daw. Manasik: 10; Tir. Ha.j.j: 77; Jah. 77;
Nas. Manasik: 41, 42, 97; Ghusl: 13, 25.
(X) °Umar and the question of mash cala al-khuffayn, 
^ee Tahara: 62; Tir: Tahara: 71; Nas.
Tahara: 97.
(XI) cUthmanTs dispute over the case of a widow in 
spending her waiting period - cidda - in the
house of her husband, See Ma. Talaq: 87; Daw.
Talaq: 44; Jah. Talaq: 8; Tir. Talaq: 23;
Nas. Talaq: 60; Par. Talaq: 14; cf. Tir.
Talaq: 25 and 19.
(XII) cUthman and a gift of meat sent to him, see
Han. vol. 1, p. 100. But cf. Han, vol. 1, p. 404
tM  mmm —  wmm
(Ajibu al-da i wala taruddu hadiyyatahu); and
Q  p**
Jah. At ima: 27 (...wala uhdiya lahu lahman 
qattu ilia qabilahu).
(XIII) cAlI and the Salat al-Tawbat, Han. vol. 1,
pp. 2, 9, 10; Daw, witr: 26; Jah. Iqama: 193;
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Tir. Salat: 181; Tafsir surat 3, C.14.
o — c _(XIV) All and Ibn Abbas giving fatwa by which a
pregnant widow has no choice but to take the
longest period of cidda Ma.Talaq: 69, Han, vol. 4, 
p. 108; Bu. Talaq: 11; Nikah: 36; Daw. Talaq:33.
(XV) cAlI, Zayd and Ibn 0Abbas giving fatwa on the 
mufawwadat (i.e. a widow whose husband died 
before mentioning the amount of dowry. Has she 
the right to the inheritance?) See Tir. Nikah: 42,
H .1.; cf. al-Mubakfuri, Tuhfat al-ahwadhl, 
vol. 4, pp. 299-301.
O ™ ™22. Raf al-malam.pp. 12, 410; and Sihhat usul madhhab ahl
al-Madina, pp. 24-6; cf. pp. 2 - 8.
23. Ibid., pp. 32 ff. cf. p. 31, L.9-
24. See p. 5 ff.
25. See p. 25 ff. cf. Ibn Hazm, al-Ihkam, vol. 1, pp. 237 ff.
26. See Origins, pp. 1 - 180.
27. Ibid., pp. 170 ff. passim.
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NOTES TO CHAPTER 8
1. cAlal al-Dln Abu Bakr b. MasCud called. Malik al-cUlamaT 
(King of Scholars) died in Aleppo in 587/1189. See El, 
second edition, s.v. KasanI.
2. Abu Bakr Muhammad b. cAbd Allah al-Ma^afirl, a traditionist 
belonging to Seville; b. 468/1076, d. 543/1148. See 
al-Dhahabi, Tadhkirat al-huffazt vol. 4, pp. 86-90;
Ibn Hajar, Lisan al-mlzan, vol. 5, p. 234. cf. El, 
second ed. s.v. IBN AL-CARABI.
3. -Abu al-Walid Muhammad b. Ahmad called Ibn Rushd,
theologian and philosopher. Born at Cordova in 520/1126 
and died at Marrakusli in 595/1198. See El, s.v.
Ibn Rushd.
4. Ibrahim b. Ali b. Yusuf al-Firuzabadi, born in 
Flruzabad in 393/1003 and died in Baghdad 476/1083. See 
Ibn al-Athir, Kamil, vol. 10, pp. 38, 71 and 81 f; and 
al-Subkl, Tabaqat al-Shaficiyya al-Kubra, vol. 3, pp. 88- 
111, 275-280.
5. Yahya b. Sharaf, Abu Zakariyya', born 631/1233 in Nawa 
south of Damascus, and died in 676/1277. See Subki, 
op.cit., vol. 5, pp. 165-168. Cf. El, first edition, 
s.v. al-NawawI.
6. Muwaffaq al-Dln Abu Muhammad °Abd Allah Ibn Qudama
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al-MaqdisI. Born near Jerusalam in Bayt al-Maqdis, in
541/1147 and died in Damascus in 620/1223. See El,
second edition, s.v. Ibn Kudama,
* •
7. Dawud b. CAlI b. Khalaf al-Isfahanl, Abu Sulayman, the 
imam of the school of the Zahiriyya. He was born in 
Kufa in 200-2/815-8 and died in Baghdad in 270/884. See 
Subkl, op.cit., vol.2, p. 42 ff; Ibn Kathlr, al-Bidayat 
wal-Nhaya,vol. 11, p. 47 ff; cf. Goldiher, Die Zahiriten 
p. 27 ff. passim.
8. Badg^i0 al-Sana'i0, vol. 7, pp. 33-34; cf. Sarakhsi,
i al-Mabsut, vol. 9, p. 38 f.
9. al-Mabsut, op.cit., p. 54 ff; BadaTic, op.cit., p. 34 f;
cf. Ibn Hazm, al-Muhalla, vol. 11, pp. 227-231.
10. al-Mabsut, op.cit.
11. See Ibn Khallikan, Wafayat al-A°yan, vol. 2, entry 243,
pp. 317-19; Zirikli, al-Aclam, vol. 3, p. 78.
12. al-Mabsut, op.cit., p. 54 ff.
— c13. Ibid.. see also BadaTi , op.cit., p. 34 f.
14. Mudawwana. vol. 16, pp. 41-42.
15- See Tahdhib, vol. 6, entry 500, pp. 252 ff; and Ibn Farhun, 
al-Diba.i al-Mudhahhab, vol 1, pp. 455-68.
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16. Mud a w  ana, op.cit.
17. Ibid. But cf. Bada1ic, op.cit.
18. Mud a w  ana, op.cit. Cf. Awa, Mohammad el. nTaczir in
the Islamic penal system” J. Isl. Comp. Law 6 (1976), 
pp. 41-59.
19. Asna al-Matalib, vol. 2, p. 128; but cf. SarakhsI, 
al-Mabsut, op.cit., p. 54.
20. See Tay. H. 90; Han. vol. 6, pp. 100, 101, 144;
, Bu. Hudud: C.22; Talaq: C.ll; Daw. Hudud: C. 17;
Jah. Talaq: C.15; Par.Hudud: C.l; Tir. Hudud: C.l;
Nas. Talaq: C.21; Daraq. Hudud: H.173; Hak. Buyuc: 
vol. 2, p. 55. Cf. Wensinck, Handbook, s.v. punishment, 
p. 200 f.
21. al-Mabsut, op.cit., p. 55, L.5; cf. BadaT ic, op.cit., 
p. 34, L.7.
22. al-Mabsut, op.cit., L. 19; cf. Abu Yusuf, Khara.i,
p. 90 f; see also Schacht, Origins, pp. 180, 235, 285.
23. al-Mabsut, op.cit.
24. To give, but one, example a musta' .jarat, that is a 
woman hired for zina (i.e. a prostitute) is not 
punishable by the hadd as far as Abu Hanifa is concerned; 
because the money paid to her resembles mahr (dowry)■
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and hence there is shubha. See Ibn Hazm, al-Muhalla, 
vol. 11, pp. 250 ff. For the maxim cited above see 
Khara.i, p. 90 f. cf. Schacht, Origins, p. 184 and notes 
3-4; pp. 235 and 283. See also Sarakhsi, al-Mabsut, 
vol. 9, p. 58.
25* Khara.i, op.cit. cf. IChuwarazmi, Masanad al-Imam, 
vol. 2, p. 214.
26. Ibid.. and Masa'il al-Shaybani, Dar al-Kutub, MS,
No. B.20331, fol. 151; al-lthar, Dar al-Kutub, MS,
No. M104, Hadith, fol. 89.
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27. Mud a w  ana, vol. 16, p. 36.
28. See Umm, vol. 7, pp. 150, 314.
29. Ibid., vol. 6, p. 144.
30. Ibid., vol. 7, p. 129.
31. Ahkam al-Sultaniyya, p . 225.
32. al-Muhalla, vol. 11, p. 153 f.
33. See Daw. Salat: 114; Tir. Hudud: 2; cf. Han, vol. 6, 
p. 181; Daw. Hudud: 5; and Jah. Hudud: 5. See also 
Tirmidhi’s commentary on the hadith in question. Hudud: 
C.l, H.l; cf. IbncArabi*s attitude, Sharh Ibn cArabI,
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vol. 6, p. 198; and al-Albani, Dacif al-Jamic, vol. 1,
H. 258, p. 117. cf. H. 259-61, p. 118.
34. See Jamic al-Saghlr, on the margin of the Khara.i, p. 66.
35. See Umm, vol. 7, pp. 167-9; of. vol. 5, pp. 83, 156,
136; Tahawl, Ikhtilaf, p. 158; MawardI, Ahkam al- 
Sultaniyya, p. 223; KasanI, Bada1ic, vol. 7, p. 43 
and Ihn al-Humam, Fath al-Qadir, vol. 4, p. 150.
3'6. Ibid. cf. SarakhsI, al-Mabsut,pp. cit., pp. 77 ff.
Cf. Umm, vol. 7, p. 51 passim and Ibn Hdzm, op.cit., 
tpp. 380 ff.
— “ c37. al-Mabsut, op.cit., Bada’i , op.cit., p. 34, L. 17.
38. Ibid. On page 79, SarakhsI refers to profane usage
by quoting a broken verse, probably of his own, to show 
that the existence of two different names, each for a 
particular vice, is a proof that sodomy is not adultery.
W  uj vi
From a hand of a free-woman, in the garment of 
male; she has two lovers a sodomite (lutiyyun) 
and an adultorer (wa zanna’u).
39. Apparently, different punishments for sodomy have been 
given a stamp of approval as an authoratative decision 
by a particular Companion - sometimes as a Prophetical 
hadith and other times as a personal opinion of a given 
Companion. See Ibn Hazm, al-Muhalla, vol. 11, pp. 380-386.
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and al-Ihkam, vol. 2, p. 709 f.
40. See also Tahawl, Ikhtilaf, p. 158; cf. Zurqani, vol. 8,
p. 75; Asna al-Matalib, vol. 4, p. 336 and. KasanI, 
op. cit., vol. 7, p. 34.
41. SarakhsI, op.cit., p. 77, L. 22.
42. See helow, p. 232 f* "
43. Cf. Schacht, Intro. p. 178 passim.
44. Muwatta*, Hudud: C.l. H.ll. See Chap. 11 below for 
muhsan.
45. Mudawwana, vol. 16, p. 54.
46. Ibid. Cf. Tabari, Jami° al-bayan, for sura, 27.54,
4.16 and 7.81.
47. Umm, vol. 7, p. 169; cf. p.51; and vol. 5, p. 84.
48. Ibid.. vol. 7, p. 169, L.31.
49. Ibid., vol. 5, p. 84; vol. 7, p. 51, passim.
50. Ibid.. vol. 5, p. 156, cf. p. 84.
51. Han. vol. 3, p. 382. Jah. Hudud: 12. H.3, Tir. Hudud:
24, H.3.
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52. Han. vol. 1, pp. 217, 225, 227, 237, 254, 339, 365;
vol. 2, pp. 91, 287; Tir. Hudud: 24, H.2; 
of. "mukhannath1' Bu. Libas: 62; Hudud: 33; Daw.
Adab: 53; Dar. Isti*dhan: 21.
53* Han. vol. 1, p. 279; Daw. Hudud: 28; Jah. Hudud:
12, H.l; Tir. Hudud: 24, H.l; cf. Tahawl, Ikhtilaf.
p. 158; and Ibn Hazm, al-Muhalla, vol. 11, pp. 380-86.
54. Daw. Hudud: 29, H.2; Jah. Hudud: 12, H.2.
55. Bay. Hudud: vol. 8, p. 223, cf. Ibn Qudama, al-Mughni,
, vol. 9, p. 61 f .
56. Umm, vol. 5, p. 156, L.20.
57. Tir. RadaC: 12, Dar. Nikah: 30.
58. Tir. Tahara: 102, Jah. Tahara: 122, The same hadith
appears in the Musnad of °Ali al-Ja°dI as an opinion of
cAbd Allah (b. Mascud?). Musnad al-JacdI, D5r al-Kutub,
MS, no. 2240 vol.8, fol. 250-51; However, Ishaq b. Rahweh
knows it as a prophetical hadith. Musnad Rahweh,
Dar al-Kutub, MS, no. 454, fol. 63. Cf. Tir. Tahara:
102 (He who had sex with his wife during her menstruation
period, let him give a dinar in alms).
59. Daw. Nikah: 45.
80* al-Mughni, vol. 9, p. 60 f.
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6l. Ibid.
62. Tir. Hudud: 24. cf. Tahdhib, vol. 5, entry 72,
pp. 51-2, and al-Dhahabi, al-Mughni, vol. 1, entry 2989, 
p. 321.
63. Tir. op.cit.; cf. Bay. vol. 8, pp. 220 ff.
64. See KasanI, Bada!iC, vol. 7, pp. 3k ff.
65. See Awa, Mohammad el "Taczlr in the Islamic penal 
system". J. Is. Comp. Law 6 (1976), pp. 4-59; Amir, A
. al-Ta zir fi al-Shari at al-Islamiyya, pp. 465 ff;
But cf.. MuwattaT, Jihad: "...wa ara dhalika lil-Imam),
C. 10, H.3 and C.ll, H.l.
66. See Dasuqi, Sharh al-Kabir, vol. 4, pp. 314 ff.
67. See Mughni al-Muhta.i, v 1. 4, pp. 145 ff and Nihayat 
al-Muhta.i, vol. 7, pp. 405 ff.
68. Mughni al-Muhta.i, op.cit.
69. al-Mughni, vol. 10, pp. 152 ff.
Bada1i°, vol.. 7, pp. 3k ff. cf. Sarakhsi al-Mabsut,'
71. Umm, vol. 5, pp. 84-85, L.30 passim.
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72. Mukht a s ar a 1 -Muzani. on the margin of the Umm, vol. 5, p. 16?.
73* See Ibn Hazm, al-Muhalla, vol. 11, p. 386 ff.
74. al-Mughni, vol. 4, p. 145; vol. 9, pp. 62 ff.
75. Ibid., p. 62, L. 17.
76. Tir. Hudud; 23, Cf. Daw. Hudud: 30, H.l. (4464);
cf. Khatabi, Ma°alim al-Sunan, vol. 4, p. 609-
77. However, he transmits a different hadith going back to
■ Ibn cAbbas on the authority of Sufyan al-Thawrx, in which
the offender will not be punished by a hadd. Tirmidhi
says; "This hadith is more authentic than the first one”.
0 ™See also Sharh Ibn ArabI, vol. 6, p. 238 f; and 
al-Mubakfurl, Tuhfat al-ahwadhl, vol. 5, p. 19 f.
78. Han. vol. 1, p. 217.
79. Daw. Hudud: 30, H.2. (4465); Tir. Hudud: 23, H.2.
cf. Mubakfuri, op.cit., p. 201 and Mudawwana, vol. 16,
p. 14, L.7.
80. Tir. op.cit.
81. Tahawi, Ikhtilaf, pp. 145 ff; cf. Sarakhsi, al-Mabsut,
vol. 9, pp. 54, 56; KasanI, BadaTic, vol. 7, pp. 33 ff.
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82. Khara.i, p. 101; but cf. Tahawi, op.cit., L. 9.
8p. Muwatta*, Hudud: C. 4, H.l. ■ cf. Dasuqi, Hashivat 
al-Dasuqi, vol. 4, p. 319 f.
Muwatta1, op.cit C.3, H.2.
85. See Tahawi, Ikhtilaf, p. 154.
• * ,mmmmm—mr
86. Strangely enough, the hadith does not appear in the 
Musnad of Ibn Hanbal. It makes it debut during the 
classical period onwards. Bu. Bad1 al-Wahy: 1; Itq: 6; 
Manaqib al-Ansari: 45; Talaq: 11 (Rubric); Ayman: 23; 
Ikrah: (Rubric); Hiyal: 1; Mu. Imara: 155; Daw.
Talaq: 11; Jah, Zuhd: 26; Nas. Tahara: 59; Talaq: 24; 
Ayman: 19; cf. Goldziher, Muslim Studies, vol. 2,
p. 167 f.
87. . But cf. Fath, vol. 15, pp. 324-47.
88. Bu. Ikrah: C. 6.
89. Han, vol. 4, p. 318; Jah. Hudud: 30; Tir. Hudud: 22;
cf. nLacallaki istukrihti" Han, vol. 1, pp. 140, 141,
and 153.
90. Tir. Hudud: 22, H.2. cf H.l. See Mubakfuri,
Tuhfat al-.ahwadhl, vol. 5, pp. 15-18; cf. Ibn cArabi, 
vol. 6, pp. 234-38.
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91. Jah 0 Talaq: 16.
92. Ibn Gudama, al"Mughni, vol. 7, p. 59.
95- Ibid., p. 60. cf. Ibn Qayyim, Turug al-hikmiyya. p. 55 f.
94. See Khara.if p. 109; Shaybani, Siyar dl-Kablr. vol. 4,
p. 107; Umm. vol. 7, p. 80; cf. Schacht, Origins, p.209, 
Wansbrough, "Safe Conduct" BSOAS (1971), p. 34 and n.65.
95. Khara.i. op.cit.
96. 1 Umm, vol. 7, p. 322, L. 19. But c f Tir. Hudud: C.20, H.l.
97* Umm, op.cit.; see also al-Radd cala siyar aI-Awzaci
pp. 80 ff.
98. Origins, p. 209 and n. 8.
99. cf. Muwatta, Jihad: C. 10, H.2; C.U, H.l. passim.
100* Umm, vol. 7, pp. 322-3. The point which Shafi°i tries
to demonstrate in the last remark, is that Makhul had 
never met Zayd b. Thabit. See Abu Yusuf, al-Radd
C — — cala siyar al-Awza i, p. 82, n.l.
701* Origins, p. 209; see also n. 6-8; Abu Yusuf, al-Radd
cala siyar al-Awza1i. p. 82, n.l. If this is Schacht*s 
source then it must be pointed out that the hadith in
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question, which is ascribed to Shaybani, is about a 
Muslim culprit who committed a crime in enemy territory, 
whereby he managed to obtain asylum (aman), i.e. 
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107. Han, vol. 3, p. 434; Daw. Hudud: 37; Jah. Hudud: 31;
Masa,jid: 3; Par. Diyat: 2; Tir.Diyats 9.
108. Jah. Hudud: 31, H.2.
109* Daw. Hudud: 38, H.l. (4490) and Ihn Qudama, al-Mughni, 
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29. In fact, he draws his rubric from this component when.
— —» ** c che says: Bab ma ,ja fi darT al-hadd an al-mu tar if
Idha ra.jac .
NOTES TO CHAPTER 11
1. Ibn cAbdulbarr, al-Ishtidhkar, Dar al-Kutub, Cairo,
MS. No. 24 Hadith, fol. 248b f.; Tahawi, Ikhtilaf, 
pp. 149 f. and 179; Ibn Qudama, al-Mughni, vol. 9, 
pp. 79 ft; al-Muqnic, vol. 3, p. 467 f; cf. Umm, 
vol. 6, p. 122 (cf. p. 138); and Ibn Hazm, al-Muhalla, 
vol. 11, p. 291 f.
2. Ibn Qudama.al-MughnI, op.cit., al-Muqni°, op.cit., and 
Dasuqi, Hashiyat al-Dasuqi, vol. 4, p. 319.
3. ■ Ibid. cf. A.A. Mansur, Nizam al-Ta.jrim, vol. 1, p. 242;
al-Muqnic, op.cit., p. 468, n. 1.
4. ShaybanI, Masa'il al-Shaybani, Dar al-Kutub, MS B20331, 
fol. 151; cf al-Istidhkar, op.cit.
5. Ibid. Cf, A al-Husarl, al-Hudud wa al-Ashriba fl 
al-fiqh al-Islami, p. 180.
6. Ibid.
I* Daraqutni, Hudud: H. 8-10, vol. 3, p. 84; see above p.
8. Muwatta', Hudud: C.4. H.l; see also al-Baji, al-Muntaqa,,l—-B<"BI “ * ^
vol. 7, pp. 138 ff.
9. Ibid., al-Istidhkar, op.cit., cf. Ibn Qudama, aI-Muqnic, 
op.cit.
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10. al-Istidhkar, op.cit.; for the biography of al-Batti 
see Tahdhib, vol. 7, entry 303, p. 153 f.
11. See above p. 146 ff,
12. See also TayalisI, H. 24; Musnad al-Shafi0!, p. 95, ^ 
cf. L.22; and Schacht, Origino, pp. 2 %  32 and 191.
13. Shaybani transmits it from Malik without comment. See 
MuwattaT al-Imam, H. 692, p. 241.
14. Once again ZuhriTs name has been offered as the common 
link for all later isnads. Shakir rejects the idea that 
Ibn Musayyib had received the pericope directly from 
cUmar. See al-Musnad, Shakir’s edition, vol. 1, p. 302; 
cf N. 197, 276 and 249. But cf. Chapter 6, n.7 above.
15. Some of the Iraqis, however, belonging to the Post-
Classical period and most probably supporting the
Malikite attitude for the validity of the illegal
pregnancy as a means of conviction, expanded the hadith 
c —of Ali as follows:-
0 you people. There are two types of zina.
A mysterious zina and apparent zina.
A mysterious zina is an action which has been 
proved through witnesses. In such a case, the 
witnesses should be the ones to case the first 
stones. An apparent zina is an action which has 
been established through confession or illegal
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pregnancy. In such a case, the Imam ahould 
be the person to case the first stone.
Bay. Hudud: C.ll, H. 1 and 2.
Sana °ani knows the hadith but without the pregnancy 
component. See, al-Musannaf, vol. 7, H. 13350-56,
pp. 326-28. Cf. Khara.j, p. 98, 1.4; Mudawwana, vol. 16,
“ cp. 41; and Ibn Qudama, al-Muqni op.cit., pp. 448 and
468, n.l. A considerable opposition was raised with 
reference to the authenticity of the pericope. See 
Zayla°I, Nasb al-Rayat, vol. 3, pp. 319-20 and 329*
16 See Umm. vol. 7, p. 140 f.
17. Ibn °Abdulbarr, op.cit., cf. Umm, ibid.
18. This is a free translation of "Idha kana fl al-hudud 
lacalla wa casa fahuwa muGattal/mucattilu. Shaybani, 
Masa’il al-Shaybanl, op.cit., fol. 151.
19. "Idra’u al-hududa mastata0 turn". Ibid. See Kharaj, p. 90.
For the credibility of the maxim see Nasb al-Rayat,
op.cit., vol. 3, pp. 333 ff; cf. Ibn Hazm, al-Muhalla, 
vol. 11, pp. 153-6. See also Schacht, Origins, pp. 184,
235 and 285.
20. Mudawwana, vol. 16, p. 36.
21. al-Istidhkar, Dar al-Kutub, op.cit., fol. 249 b f.
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22. Ibid. See also Tahawi, Ikhtilaf, p. l4l f; cf. Ibn 
Qudama, al-Mughni, vol. 9, pp. 46-7.
23. al-Istidhkar, op.cit. See also Mudawwana, vol. 16, 
p. 50; cf. Ibn Hazm, al-Muhalla, vol. 11, pp. 173-6.
24. al-Istidhkar, op.cit., fol. 248 b. cf-. fol. 249 a.
Mukhtasar al-Muzanl, on the margin of the Umm, vol. 5,
p. 166 f. cf. vol. 6, p. 149, and vol. 7, p. 41. See 
also Ibn Qudama, al-Mughni, op.cit.
25. Ibid. Cf, p. 79 f. See also Umm, vol. 6, p. 200.
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NOTES TO CHAPTER 12
1. For different definitions of the term,see El second 
edition, s.v. hadd. See also Ibn Qutayba, Gharlb 
al-hadith, vol. 1, p. 222. Cf. Rahman, F. !TThe 
concept of hadd in Islamic Law", Is. Stud. 4 (1965), 
pp. 237-251.
2. However, neither the Qur'an nor the early hadith has 
employed the term for the prescribed penalties. Never­
theless, the term itself is Quranic, always employed in
plural: hudud to denote God's sets of rules, Q.2.230;
4.13; 58-4 and 65.1; prohibited areas/ issues, usually 
preceded by the verb root a-d-w (i.e. to cross over), 
Q:2.197, 229 and 65.1; and God's boundaries, Q:9.97;
4.14 etc. For the prescribed penalties, the Qur'an 
uses ,jaza (root j-z-y, i.e. to reward, to pay back, 
etc.), Q:5.33 and 38, cf. 42.40; 46.14 and 55.60.
See also
3. Quoting anonymous scholars, Ibn Hajar lists seventeen
crimes which fall under the fixed penalties amongst which
are sorcery, lesbianism, sodomy, bestiality, homicide, 
etc. See Fath, vol. 15, p. 6l. cf. Rahman "Concept of hadd"
4 - 0 ^ 1  fp .2.S7-
4. This is a Quranic hadd, which is 80 lashes, see Q:24.4.
However, there is a dispute concerning the type of words
which may or may not constitute qadhf. See Schacht, 
Introduction, pp. 125, and 179; El, first edition,
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s.v. Kadhf. Consequently, a number of prophetical and 
non-prophetical hadiths came into existence, see Wensinck 
The Concordance, s.v., qadhf, khabith. mukhannath and 
zani. Cf. Sarakhsi, al-Mabsut. vol. 9, pp. 119-127, and 
Ibn Qudama, al-Mughni. vol. 9»pp*47 ff.
The hadd is forty lashes according to prophetical hadiths
See Han, vol. 1, pp. 82, 140, 144; vol. 2, pp. 25, 46,
51, 136, 191, 211, 214, 280, 291, 299, 504, 519; vol. 3,
pp. 32, 34, 67, 98, 115, 176, 180, 247, 272, 449; vol. 4
pp. 7, 8, 88, 93, 350, 351, 384, 388; vol. 5, p. 369; 
vol. 6, p. 139; Ma. Ashriba: H.l ; Tay. H.1970, 
2176; Bu. Wakala: 8 and 13; Fadha’il al-Qur'an: 8; 
Ashriba: 10; Hudud: 2 and 5; Mu. Hudud: H.35 and 38;
Daw. Hudud: 35 and 36, Cf. Tir. Hudud: 15; Jah.Hud~ud: 
17 and Tay. H. 2337. °Ali and ^ mar are reported to have 
raised the hadd to eighty lashes. See Ma. Ashriba: H.2.; 
Similarly, cAli is reported to favour death penalty. See 
Tay. H. 183 and Han, vol. 1, pp. 125 and 130. In 
addition to this, there is also ikhtilaf about the amount 
and type of the alcohol consumed before the hadd can 
arise. See Wensinck, s.v. sakara, sukr, nabidh and khamr
The penalty is the amputation of the hand. This is 
quranic punishment, Q: 5.38. However, there is wide 
disagreement concerning the amount of the hand to be 
amputated, the value, the place and the type of the 
stolen property and finally the motive for theft. Each 
of these issues is supported by a number of traditions
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whether for or against. See Wensinck, The Concordance, 
s.v. sariqa. For the earliest ikhtilaf. see Abu Yiusuf, 
Khar5.1, p.lOlf. Cf. cAbd al-Aziz, R. al-Rat5,j. vol. 2, 
p. 332 ff.
7. The punishment is quranic. See Q: 5.33, known as ayat 
al-muharaba. Four punishments have been mentioned by 
the Qur'an. Death, crucifixion, cutting off the 
opposite limbs - right hand and left leg or vice versa
and banishment. The ikhtilaf is centred on the 
applicability of either of the punishment/s. See 
Schacht, Introduction, p. 180 f. Wansbrough has noted 
• that preference was given to "punishment to fit the 
crime", Oral Law, unpublished article on hadith.
For comparison only, a contemporary example is the 
attitude of Khumaini's judges in Iran, such as Ayatollah 
Talaqani, who put to death the opponents of the govern­
ment - the Mujahidun - on the basis of Q: 5*33; for 
they are regarded as mufsidun fi al-ardh. See Mahmud 
al-Najjar, al-thawrat al-lraniyya, p. 186 f.
8. Originally, the prescribed penalty was associated with 
a story known as the hadith of Banu cUraina. See
Tay. H.2002; Han. vol. 3, pp. 107, 163, 170, 177, 186,
198, 205, 233, 287 and 290; Bu. Jihad: 152; Maghazi: 39, 
(cf. 37); Ayman: 15, 18; Hudud: 22; Mu.Qasama:
H. 9-14; Daw. Hudud: 3; Tir. Tahara: 55; Jah. Hudud: 20 
Has. Tahara: 190; Tahrim: 7-9; Ibn Sacd ., vol. 2,
section l,p. 67 and Waqidi, p. 240. Later, however,
164
the content of Q: 5.33 was adopted and the hurub al-ridda
(the wars of apostasy), during Abu BakrTs reign, came to
be the classical example. See Wansbrough, OS pp. 185.
The war itself came to be known as a major historical
event, which led to the writing down the Qur1 an and also
to provide some explanations for the loss of few Mknown,t
verses(l). Among these is the verse of the Stoning
Penalty. (see p*315 below ). But cf. Ibn Qutaiba,
TaTwIl mukhtalaf al-hadlth. p. 310 f in which cAisha gives
her own account for the loss of the SP verse; also cf.
The Story of °Umar, above; and Burton, CQ, p. 77 ff
and 95 f. For the ridda see El first edition, s.v.
'ridda and Schacht, Introduction, op.cit., p. 133 and 187.
As for the qurra*. traditionally described as: reciters, 
o **see Sha ban, cf. Wansbrough, SM, p. 69 and Wensinck, 
op.cit., s.v. q-r-1 and qurri*. For the hadith material 
dealing with ridda see, Ma. Zakat: C.18, H.l; Han. vol. 1, 
pp. 11, 19, 36 and 47; Bu. Zakat: 1 and 40; Istitabat 
al-murtaddin: 3; Ictisham bi al-Kitab wa al-Sunna: 2,
Mu. Imam: H.32; Daw. Zakat: 1; Tir. Imam: 1; Nas Zakat:3; 
Jihad: 1; and Tahrim: 1. cf. Wensinck, The Concordance, 
s'.v. ridda.
9. See Ibn Rushd, Bidayat al-Mu,it ah id, vol. 2. pp. 426 ff.
10. See ShahrastanI, al-Milal wa al-Nihal. pp 85-93.
Wellhausen, The Religio-Political Factions in Early Islam, 
pp. 1-91; Watt, M. Islam and the Integration of Society, 
p. 99 and n.l; El, s.v. Khawarij.
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11. See Fath, vol. 15, pp. 127 and 160; Ibn Hazm, al-Muhalla. 
vol. 11, pp. 232 ff.
Q
12. The prime force in Mu tazila thinking is philosophy and 
reasoning. See Wolfson, H.A. The Philosophy of the Kalam. 
pp. 18 ff; Watt, M. op.cit., pp. 177 ff and 233 ff; 
Islamic Philosophy and Theology, pp. 56-71; El, s.v. 
Mu°tazila. ShaficI demonstrates the existence of two 
types of anti-traditions. Those who rejected certain 
hadiths, the ahl al-ra’y and those who rejected hadiths
in general, the ahl al-kalam. The ahl al-ra’y . the early
Iraqis, accepted the principle of the so-called khabar
al-wahid. Shafici’s main opposition to them is that
they preferred decisions ascribed to their local
authorities, such as Shurayh, Hammad, NakhacI, etc., to
contrary authority ascribed to the Prophet.. See Umm,
vol. 7, pp. 254 ff; cf. Schacht, Origins. -.27 ff.
— c—Shafi i identifies them as those who rejected certain 
hadiths, Umm. op.cit.; cf. Schacht. Origins, p. 46 ff.
Ibn Qutaiba provides more vivid examples; Ta’wil. 
pp. 52-4, cf. 57 f. However, examination of early 
Iraqis’ attitude towards prophetical hadiths, as opposed 
to non-prophetical hadiths shows that they were not in 
favour of non prophetical hadiths. Rather, they either 
had no prophetical hadith for the issue in question, or 
that the alleged prophetical hadith was doubtful as far 
as they were concerned. Wansbrough has noticed similar 
behaviour from Malik. See SM, pp. 81, 96-7; But cf. 
Schacht, Origins. pp. 20, 20, passim. The situation 
itself could be taken to reveal the earUy norms of
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\fabrication.
13. Shafici is the first person to record the opposition of 
the QurTanic party in his writings. See Umm. vol. 7, 
p. 15, L. 27; followed by Ibn Qutaiba, see Tafwil 
Mukhtalaf al-Hadith. pp. 93, 189-93, 244 and 310-14.^
The issue was then taken up by later historians and 
historiographers, see ShahrastanI, op.cit., pp. 29 ff; and 
al-Baghdadl, al-Farq bayn al-firaq, pp. 72 ff; al-milal 
wa al-nihal, pp. 57 ff; cf. Seelye, K. Chambers, Moslem 
Schisms and Sects, (translation) pp. 74 ff; Jarullah, Z.H. 
al-Muctazila. pp. 12-46.
mrnm O
14. Although Shafi i does not identify his opponents, the 
tone of the opposition, together with its logical back­
ground, show that the protagonists were the ahl al-kalam. 
The implication is that a single transmitter, apart from 
the fact that it is most unlikely he should be the only 
person to relate a historic event and hence his name is 
more likely to have been used for such a report, cannot 
be trusted for issue which touch the welfare of the 
public or the life of an individual. Thus, the ahl
al-kalam insisted that a report of such nature must be 
transmitted by at least two people. According to Ibn 
Qutaiba, the ahl al-kalam themselves disagreed on this 
issue. Some insisted that the number of transmitters 
must be up to twenty. See Ta'wil. p. 65 f; cf. Schacht,1 
Origins. pp.- 4l f, passim. In contrast, Shafi i’s 
arguments with the ahl al-kalam rest on a number of
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points: the acceptability of a report from individuals,
see Umm. vol. 7, pp. 250-4; reports which contradict 
each other, Ibid. 252, and reports which contradict 
the Quranic ruling, Ibid. 252 and 15. Discussions for 
the unreliability of khabar al-wahid were common among
the anti-tradition forces. See Schacht, Origins, p.50 ff,
15. It was the ahl al-kalam who initiated the doctrine of 
tawatur - widely reported -, Ibid. p. 51. Cf.
ShafiCI, Risala, nos. 1220-22, 1228-34 and 1308. The 
complete discussion for and against is recorded in the 
Risala. pp. 369-401 (Shakir edition), cf. Umm. vol. 7,
■ pp. 250-62.
16. See Ibn Hazm, al-Muhalla, op.cit.
17. See Schacht, Origins, pp. 55, 253, 256, 287, 215 ff, and
324.
18. See Wellhausen, op.cit.; El, s.v, Khawarij. See
Hinds, M. "The Siffin Arbitration Agreement", JSS (1972), 
pp. 93-129; cf. "The Banners and Battle Cries of the 
Arabs at Siffin", Abhath (1971), pp. 3-42; and The early 
history of Islamic schism in Iraq. Ph.D. Thesis,
University of London, 1969.
19. cf. Ibid., s.ee "Kufan political alignments" IJMES (1971),
pp. 346-367j Hawting, "The significance of the slogan...",
BSOAS, 1978, pp.458 ff. See Watt, Islam and the Integration 
of Society, pp, 94-104.
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20. See Hawting, op.cit.; Wellhausen, op. cit., Schacht, 
Origins, pp. 260-61.
21. See Shahrastani, al-Milal wa al-Nihal, op.cit., cf.
Ibn Hazm, al-Muhalla, vol. 11, pp. 232 ff.; El, s.v. 
Azariqa.
22. Shahrastani, op.cit.; Ibn Hazm, op.cit., Fath, vol. 15, 
pp. 127, 160 f.
23. The Formative Period of Islamic Thought, p. 23 f.
24. See Wellhausen, op.cit,, pp. 45-68. '
25. See Fath, vol. 15, pp. 129, 160. Cf. Burton, CQ, p. 75,
and no. 7-8. See below.
26. Cf. El, s.v. Rajm and Khawarij.
27. Cf. al-Talibl, Ara. al-Khawarij, 112 ff.
28. See Wellhausen, op.cit., pp. 47-50 and 64. El, s.v. Najda
b. Amir al-Hanafl.
*
29. Ibid.
30. Wellhausen, op. cit., pp. 1-91.
31. Hanbal, vol. 1, p. 116. L.16. But cf. Bukhari. who
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transmits the same story from the same transmitter 
without "jald". Hud: C.7, H.l.
32. Hanhal, vol. 1, p. 143, L.8.
33. Hanbal, vol. 1, p. 116, L.14.
I--
34. Hanhal, vol. 1, p. 141, L.6; passim, p. 153, L.20.
35. Cf. Fath, vol. 15, p. 160.
36. The chief transmitter of the story is Sha hi (d.110), a
’worthy of Kufa. See Origins, pp. 87, 230 f. Schacht
has noted that his name was merely used for a number of
traditions which could have not been older than the
legendary Shacbl. Ibid.. p. 131, 203 n. 4, 231 and 241.
As for the story under discussion, the traditionists
themselves disagree about its authenticity - whether
Shacbl could have been an eye witness of the incident.
al-Haziml rejected the story on the ground that Shacb!
did not hear it from cAlI. Fath., vol. 15, p. 128. L.26.
Others, pointed out that the immediate transmitter is
Ibn All Layla (d.l48) Ibid. p. 129, L.l. Daraqutnl
(d.385) - hadith critic - acknowledged the isnad of
Ibn All Layla, but nevertheless strongly supported the
view that Shacbi must have heard it directly from cAli.
He goes even further to assert that the story is the only
tradition transmitted by Shacbl from cAli. Ibid. p. 129.
Ibn Hajar points out that Qa nab b. Mihraz transmitted 
• •
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the story from Wahb b. Jarir (d.206, see Tahdhib, vol. 11, 
entry 273, pp* 161-62) from Shucba (d.l6o) going back to 
Shacbl from his father from °AlI. Ibid. But he recalls 
that Daraqutnl has said that the addition of Shari’s 
father on the isnad is delusion. Ibid. p. 129, L.2.
It is worth recalling here that Bukhari, who transmits 
the story on the authority of Shacbl, vdoes not include 
the second portion: ,r.. . and I have flogged her in
accordance with the Book of God”. See Ibid. Hudud. C.7, 
H.l. Cf. Ibn Hajar!s comment, Fath. vol. 15, p. 129,
L.14 ff.
The earliest traditionist to incorporate the story in 
his work is San°ani (d.21l); Musannaf, vol. IX, p. 326,
H.13350 f. and 13353 ff* Prior to that, the story was 
quoted by Shafici on the authority of Iraqis who trans­
mitted it but nevertheless had never acted accordingly. 
Umm. vol. 7, p. 150. cf. 167 and 168.
57- See Umm. vol. 7, p. 252, cf. ff.
38. See IE s.v. "hadith"; cf. Umm. vol. 7, pp. 250 ff.
Risala. nos. 998-1308, where neither mutawatir nor 
khabar al-wahld was a fixed terminology for the accept­
ability of hadiths. It was TirmidhI, at the end of the 
line, who finally distinguished the khabar al-wahid as
being "gharlb" - strange, but nevertheless could con- 
*
stitute an obligation. See Origins, p. 52.
39. See Ibn Qutaiba, Ta!wll, pp. 93-^, 189-192 and 310 ff.
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cf. Hinds, M. uThe Siffin Arbitration Agreement", op.cit. 
pp. 100 ff.
40. That is, juridical decision given by a prominent scholar. 
ShaficI uses the term : "muftin" = those who had the 
right to decide on point of laws. Umm. vol. 7, 255, L.5, 
passim. For the names of early muftis-^ see Ibid. p. 257.
41. The argument put forward, not by Malik though, is that 
the fact that two different punishments were applied by 
the Prophet to two culprits for the same offence 
must mean that there was some reason for such distinction.
■Marital status was the choice. Shafi°i states:
"...his son was virgin and the wife of the other man 
was non-virgin..." Ikhtilaf al-Hadith, on the margin 
of Umm. vol. 7, p. 251. Cf. Ahkam al-Qurcan, p. 502.
-^2. Kitab al-Mu°tamad. p. 429, and Kashshaf, s.v. Sura 24. 
verse 2. Cf. Burton, CO., p. 93 f. The juridical 
"agreement" on applying Jald upon the bikr is perhaps 
better illustrated by Ibn Hazm, In his work on the 
Maratib al-Ijma , when he said:
J ipksf>  j1 0* u' J jtf' ?
±> j Ur* jl* V j V p a ^  # j
* | C t*
Cr  ^  ^  i- Astf J  )) J 9 Vp
£ Li.-  V p y  2 jC* y jf c s j C * ? * X* (j? p
fj* V j i V  ^  AIU ^ V  ^  X* jAS
A/ *• V  p ^  u.*™. p \ \ ^
* ' ' b , 6^J?*'Ski' <*rA^  'L*A‘
I p ci J o' Xfc \jr^  ' V J  Wf J k
(Maratib al-Ijmaf, p.129.)
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NOTES TO CHAPTER 15
1. This is how Q.6:74 calls Abraham's father. Tabari
*
provides the existing dispute concerning the name. Among 
interesting views is the account of Mujahid who says:
"£zar is not the name of Abraham's father, it is the 
name of an idol. Abraham's father is called: Tarih". 
Tabari's tafsir, vol. 7, pp. 242 ff. for Sura. 6. A
similar claim is reported by Ibn Qutaiba: al^Ma^arif,p .30.
For more information see El, s.v. "Azar" by A. Jeffery.
Cf. Arabic version of El, "Da'irat al-Macarif al-Islamiyya". 
s.v. "Azar", where Ibrahim al-Abyari provides a very long 
comment on the subject,
2. See Lisan al-cArab' s.v. "R-j-m".
3. See the Handbook. Wensinck, s.v. Stoning Penalty; cf.
Arkoun, M. "The death penalty and torture in Islamic Law" 
Concilium 120 (1978), pp. 75-82.
4. JSS. 1975, pp. 47-75.
5* Ibid.. pp. 47-48.
6. See Lisan. s.v. h-s-n.
7. Q.59, known as surat al-Hashr - The Gathering or Expulsion, 
- is taken by Muslims to describe God's intervention in 
the expulsion of a Jewish tin be, Banu al-Nadir, from
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Medina after their treachery against the Muslims of 
Medina. The sura refers to the dislodgement of the Banu 
Nadir from their homes practically without violence. It 
was after the long siege during which the Muslims nearly 
gave up that the Jews were "wise" enough to leave. See 
Yusuf Ali’s Translation, p. 1520. n. 5569-79. Also see 
Tabari, surat 59.
8. See Lis an, s.v. h-s-n.
9. Ibn Hisham, Sira, vol. 11, pp. 506-7, reporting on the
account of the Ifk. However, Ibn Hisham states that he 
was informed by AbucUbaida that the composer of the verse
was an anonymous woman who sang the verse before cAisha
praising the daughter of Hassan, to which cAisha responded 
by saying: "Yes, she may be, but certainly not her 
father". Ibid. p. 307, but cf. n. 3. pointing out the 
grammatical mistake: "Lakinna abuha" instead of "abaha".
10. Muwatta 1 al-Imam, p. 242. Tahawi, Ikhtilaf. p. 139.
11. Muwatta1 al-Imam. op.cit. commenting on H.692-94. "wa 
bi hadha kullih na' khudh...."
12. Ibid. H. 694.
13. Ikhtilaf Abi Hanlfa wa Ibn Abl Layla: pp. 220-221; Tahawi, 
Ikhtilaf al-fuqaha*, p . 139.
14. JSS. ’The Meaning of Ihsan1, p. 55, L.22.
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*"• c15* cf. Umm. vol. 6, p. 125, where Shafi records a discussion
with an anonymous representative of Iraqis, within which
he tries to twist the proof of Iraqis, for this practice,
and makes it favourable to his views. The Iraqis argue
that Dhimmis should be referred to their religious leaders.
They base this practice on a story ascribed to Ali, (on the
authority of Sufyan al-Thawrl (d.l6l),'who advised
Muhammad b. Abl Bakr on a case of adultery involving a
Muslim and a dhimmiya: "Punish the muslim and send the
M c
dhimmiya to her people". Cf. Shafi fs reply. Ibid. But
cf. Tahawi, Ikhtilaf, p. 111.
16* IkM* P* 139; cf. SarakhsI, vol. 9, p. 39 f*
17. Abu Yusuf; Khara.j, p. 99, L. 2. cf. Ibid., p. 98, L.2l.
18. Muwa11a * al■-Im5m. K. Hudud: H. 691.
19* Khara.j: p. 98, L.2.
20. Ibid. L. 18.
21. I do not understand this distinction unless we are asked 
to include peoples other than those traditionally known 
as the ahl al-Kitab, i.e. Jews and Christians, such as
Majus, i.e. adherents of Mazdaism; since when the Treasury 
of the State was short of money many peoples other than 
Jews and Christians were included in the institution of 
Jizya. A Prophetical hadith was produced in which
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Muhammad is alleged to have been asked about the manus 
how should they be considered in matters of Law? he 
was claimed to have said: "Treat them in the same way as
you treat the dhimmis". (Sunnu fihim sunnat ahl al-Kitab) 
Umm, vol. 4, p. 96, L. 28. In fact Shafi0 provides a 
special chapter dealing with the question of treating 
various types of people as dhimmis. Most of the arguments 
there are provided with either Prophetical hadith or a 
practice of the Rashidun. Ibid. "Man yulhaq bi ahl 
al-Kitab", pp. 95-97. See also Ma. Zakat: 42.
22. Khara.j, p. 98, L. 23.
23. Ibid., cf. Tahawi, Ikhtilaf. p. 139.
24. See Schacht, Origins. pp. 233-37, 230-31, and 25-27 
respectively, where he discusses how these names were used 
to gain higher authority.
25. Mud a w  ana t vol. 16, p. 37, L.5.
26. Ibid. p. 36, L. 8 and p. 37, L. 12. cf. Muwatta1,
K. al-Nikah: C. "Bab ma ja 1 fi al-Ihsan". and Tahawi, 
Ikhtilaf. p . 139.
27. Muwatta, op.cit. H. 40.
28. Ibid. "Bab ai-tlahy can nikah ima' ahl al-Kitab".
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29. Ibid. "...fa hunna al-Hara’ir min al-Yahudiyyat wa 
al-Nasraniyyat...fa hunn al-ImaT al-MuT minat..."
30. Ibid. C.17.
31. For the advantage of his name, see Schacht, Origins, 
pp. 243-46. ^
32. Ibid. pp. 113, 117 and 243 ff.
33. Ibid. pp. 246-7.
34. Muwatta1, Nikah: C,17. The idea behind it is that since
bimmmm m m . f
God has forbidden to marry those who are already under the 
marriage contract, sexual intercourse with these women by
man other than the lawful husband is zina. Such action
will not constitute Ihsan. Cf. al-Bajl, al-Muntaqa. vol. 3, 
pp. 329-34.
35. Ibid. C.17, H.40. "...wa kull man adraktu kana yaqul
dhalik..."
36. Ibid. "Qala Malik; Yuhsin alc-Abd al-Hurratidha massaha
— — cbi nikah wa la tuhsin al-Hurrat al -Abd..."
• • •
37. Ibid. "Wa qala Malik: "Wa al-Hurrat al-Nasraniyya wa al-
Yahudiyya^wa al-TAmat al-Muslima yuhsinna al-Hurr al-muslim".
See also Tahawi, Ikhtilaf, p. 139.
38. For Malik this is a very important condition to exclude
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what he considers as being invalid marriage:' fasid etc.
^ee Mudawwana, vol. 3, pp. 15 and 38; and vol. 76, p.37. 
Cf. Origins. pp. 182-3, and 171.
39. Mudawwana. vol. 16, p. 42 "Ara'ayta, al-Muslim yazni bi 
al-Bhimmiya? Qal: qala Malik: Yuhadd al-rajul wa turadd 
al-mar’a ila ahl diniha..." and p. 55-56, L. 21.
^0* Sanc ani. vol. 7, H. 13620 and 21. p. 397. *Ata is also
credited with the view that: trIf a free non-virgin or
virgin man fornicates with a slave woman none should be
stoned to death. They should be flogged. Similarly, if
.a free woman fornicates with a male slave none should be
stoned to death, rather they should be flogged. *Atafused
to hold contrary views until he heard Habib b. Thabit
saying this; so he changed his views'*. Ibid. H. 13391,
p. 336. Sufyan al-Thawri^ Kufi an, disagreed with this new 
c
view of Ata'. The free culprit should be stoned to death. 
Ibid. H. 13392. Similar view attributed to Qatada 
(Medinian d. 118) Ibid. 13390.
41. Ibn Musayyib, Ibid. H. 13292; Mudawwana. vol. 16, p. 37.
42. Ibn Hazm, al-Muhalla. -vol. 11, pp. 238-9. Tahawi,
Ikhtilaf al-Fuqaha'. p. 164 Cf. Burton, "The Meaning of 
Ihsan", JSS. p. 54-55. Some people tried to dismiss the 
whole problem by producing a prophetical hadith in which 
Muhammad was reported to have said: "God has postponed 
the punishment of slaves and non-Muslims until the last
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day of Judgement", see Daraq: Hudud: cf. H.19, p. 87;
H.35, p. 91.
43. Tahawi, Ikhtilaf. p. 139.
44. But it also signifies that by the time of Malik the 
Ikhtilaf about the term was already deep rooted. Similarly, 
Malik’s failure to find a Prophetical hadith defining the 
term or even incorporating it in any hadith;demonstrates
that by his time, at least in Medina, the attempts to
produce hadiths referring to Ihsan did not start yet.
45. t Hence, to Malik, thayyib is a synonym of Ihsan. However,
in case of marriage between slave male and free woman, 
the slave cannot acquire Ihsan by virtue of his marriage.
He is thayyib but not muhsan. In any case, Milik does 
not think that slaves have the right of acquiring Ihsan. 
This is the only area in which 1 see Malik making a 
distinction between muhsan and thayyib. We have already 
seen him glossing "Shaikh and shaikha" as thayyib and 
thayyiba, and making the Prophet asking MSciz whether 
he was thayyib or not. See respective stories above; 
but cf. Burton, The Meaning of Ihsan. JSS. p. 50.
46. See The Story ofeUmar, above.
47. For the advantage of this name see Schacht, Origins,
p. 177 ff.
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48. Thaqafite, n.d. She was married to Ibn°Umar. See Ibn 
cAbdulbarr, Tamhid, vol. 1, p. 204. n. 526. See 
Tahdhib vol. 12s entry 2831, P- 430 f.
49. Muwatta*. Hudud: C.2. H.13.
50. Ibid. C.3. H.14; Bukhari. Buyu°: 34. Hudud: 66;
Muslim. Hudud: 29 and C.6 H.33.
51. Ikhtilaf al-Fug alia* . p. 140. Cf. Fath. vol. 15, pp.176-78.
Bukhari also incorporates the hadith in the Buyu° section
0
going back to Ibn Uyayna without the phrase: ,fwa lam 
tuhsan/tuhsin". also cf. Hudud: C.40. TtBab la yutharrib 
°ala al-fama idha zanat...*1
52. Shafi who transmits the hadith from Malik takes the liberty 
of omitting the phrase sometimes. See Umm. vol. 7,
p. 167, L. 30 ff. and vol. 6, p. 121, L. 9. passim.
53. Risala, nos. 390-92. cf. nos. 386-89.
54. Umm. vol. 6. pp. 124 ff. Cf. vol. 7. pp. 38 ff; and
Tahawi, Ikhtilaf, p . l4l.
55. See Ibn Qutaiba reporting about the opposition of the 
Mu ctazila supporting the Khawarij. pp. 192-3. Ibn 
Qutaiba perhaps unaware of the early interpretations of 
muhsan.at in Q.4.25, or fully aware of the grave implic­
ations which the early scholars failed to note, says:
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nIf the meaning of muhsanat was those who have been in 
marriage contract, as they (the Khawarij) claim then 
their objection would have been sound and their view 
would have been right. But muhsanat in this verse does 
not mean those who are under marriage contract, rather 
it means free women...M
56* Risala, nos. 683-84. cf. no. 389.
57. Mukhtasar al-Muzani, on the margin of Umm, vol. 5, p. 167
L. 22.
58. Risala. nos. 387-89. Umm, vol. 6, p. 144, L.6.
59. Risala. nos. 689-95. Umm. vol. 6, p. 143, L.12.
60. Ibid. pp. 142-44. Risala. nos. 691-95, 688 and 382. The
only Prophetical hadith which contains the criteria for 
the SP and flogging is the Story of °Ubada. Risala.
nos. 378-79 and 686. Umm. vol. 6, p. 119, L.22, passim.
But cf. Ma. Hudud: C.2. H.13. see n. 49 above.
61. Ibid. p. 124 ff. cf. vol. 7, p. 38 ff.
62. Umm. vol. 6, p. 126.
63. Ibid. p. 127, L.l.
64. Ibid. pp. 124-26; see also Tahawi, Ikhtilaf, p. 141.
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65- Hanbal is credited with contradicting views. Sometimes 
his view is identical to that of Shafi0 and sometimes 
similar to Abu Hanifa etc., etc., both in general outline 
and proofs. See Ibn Qudama, al-Mughni, vol. 9, pp. ^7 ff.
66. Cf. fzawj': Q.2:35, 230, 102; 4:1, 20, 39:6 and 23:37.
'azwao': 2:23, 3:115, 4:57, 33:37, 52 and 39:6. 'mutallaqat': 
2:228 and 24l.
67. Cf. famaf: Q.2:221; ,ima,,Q.24:32; fehilman^ 52:24 and
rghulam^ 12:19-
68. : For instance, Q.3:64, 65 and 5:69- Cf. 5:47.
69. Cf. Burton, The Meaning of Ihsan. pp. 6l ff.
70. Cf. Ibid. p. 60 ff.
71. See Ibn Qutaiba, Ta!wll mukhtalaf al-Hadith, p. 93 ft-
72. Cf. Ibid. 193. Umm- vo1* 7, p. 15, L.27. Cf. CQ. p. 90ff.
73. Q- 24:4, 23 cf. Q.24:6, and 4:15, 19 and 25-
74. See synopsys on Ihsan above.
75. See the Story of Ma°iz above. A similar attempt can be
seen from Malik when he glosses "Shaikh and Shaikha" in
the Story of cUmar as thayyib and thayyiba. See the 
Story of cUmar above.
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76. No one has ever transmitted the pericope of Ma iz with the
use of thayyiba or "athayyib anta?" All those versions
which adopted similar attitude employed: "hal ahsanta?"
77. Mabsut« vol. 9, p. 39. See Ikhtilif Abi Hanifa wa Ibn
Abi Layla, p. 221. n. 2. Albani, in his Da°Ifa wa al-
Mawdu^a, quotes Daraqutnl as saying: *The hadith is
munkar: p. 151. H. 717. The hadith appears first in 
Sunan Daraqutnl. p. 350 where he recorded it in order to 
expose its unauthenticity. Bayhaqi.Sunan al-Kubra. vol. 8, 
p. 216. Zaila°I, Nasb al-Raya, vol. 3, p. 327 and Ibn 
cAsakir, Tarikh. vol. 13, p. 394. Cf. Burton, JSS. p.55.
78. SarakhsI, Mabsut, vol. 9, 39.
79. Jamic al-Saghlr, p. The Hadith, however, first appears 
in TabaranI, al-Awsat vol. 1, p. 182. Albani rejects the 
hadith categorically as tfmawduc,!. Dacifa wa al-Mawduca . 
p. 210. H. 797.
80. SarakhsI, vol. 9, p. 39.
81. Fath. vol. 15, p. 185, L.13. But QurtubI supported the
view that the Jewish couple were harbiyyayn, i.e. muslims’ 
enemies(l) Ibid. cf. Ibn Ishaq, Sira, vol. 1. pp. 544 ff; 
564 ff.
82. Rabica, teacher of Malik, insisted that the Prophet had
used the Torah1s judgement which had nothing to do with
Islam. Ibid. L.6.
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83- Muwatta*. Hudud: C.l. H.6. cf. H.8 and 10. But cf.
Fath, vol. 15, p. 149 ff*
84. Cf. Ibid. pp. 155 ff*
85* Umm. vol. 6, p. 126. cf. Mukhtasar al-Muzani, on the
margin of Umm. vol. 5, p. 203 f.
86. Umm. vol. 6, p. 126, L.8. I took the liberty of re­
arranging ShafiTs passage for the sake of simplicity.
87. Ibid. p. 124.
“ C "■ c88. Umm. op.cit. 11. . .wa hadha ma na qawlihi Azza wa Jail:
irWa in hakamta fahkum baynahum bi al-qist” wa macna
qawlihi Tacala: ”Wa anihkum baynahum bi ma anzala Allah”
wa al-dalil al-wadih anna man hakama calaihim min ahli
• « *
din Allah fa innama yahkum baynahum bi hukra al-muslimin.. ; ” 
Ibid.
89. Risala, nos. 375-385. Umm. volj 7, p. 75 f. cf. Burton.
The Meaning of Ihsan. p. 59 f.
90. Ibid.
91. For juridical and doctrinal problems associated with 
this issue see Burton, CQ, pp. 46-112.
92. See Ibn Gudama, al-Mughni, vol. 10, pp. 120-22.
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95- See Bukhari. Hudud: 26. Bukhari points out that some
transmitters mentioned Sura 5, hut he prefers the former. 
Ibid.
94. Mu. C.17; see Fath, vol. 15, pp. 155 ff.
95. Ibid. p. 156, L.5. The hadith was originally reported by 
Hakim, Mustadrak. vol. 4, p. 559; see also, Bay Hudud: 
C.2. H.5.
96. Ibn Qutaiba, Ta'wll mukhtalaf al-Hadith, pp. 510-14.
97. Mustadrak, vol. 4, p. 560; see also Bay. Hudud: 0^2,
H.6 and 7. cf. Fath, vol. 15, p. 156, L.15.
98. Ibid. cf. Fath, vol. 15, p. 156, L.9. See also, Burton,
CQ, pp. 72 ff.
99. Ibn Hazm summarizes the consensus as follows:
(see Chap,12,n,42 above) CiJj ' i  ^ I \j
[jtf 5 
aJlsU AjJL
(Maratib al-Ijmac , p,129) *
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See * ^os* 375-92, 616, 646-49, and 682-95; Umm. 
vol. 7, p. 76; vol. 6, p. 119 passim.
2. Sancani. vol. 7. H. 13357/8, p. 328.
v»
3- Ibid. H. 13313, p. 312. H. 13320, p. 314 and H. 13327,
p. 315* (But cf. H. 13361/2); Abu Yusuf, Ikhtilaf Abi 
Hanifa wa Ibn Abi Layla, p. 218; ShaybanI, al-Athar. p.107.
4. See above (Chapter on Jald) cf. Khara,j. p. 98, L.5.
5. This is the father of Ibn Abi Layla. See Tahdhib, vol. 6. 
p. 260 ff.
6. See Tahdhlb, vol. 6, entry 855, pp. 402-6.
7* Ibid. vol. 8, entry 635, pp. 351-56.
8. Ibid. vol. 2, entry 516, pp. 285-89.
9. Ibid. vol. 5, entry 110, pp. 63-69.
10. See above. (Chapter Jald).
11. Cf. Ibn Qudama, al-Mughni, vol. 10, p. 124.
12. Mabsuf, vol. 9, p. 43 ff. Cf. Abu Yusuf, Ikhtilaf Abi 
Hanifa wa Ibn Abi Layla, p. 218, n.2.
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13. Mudawwana, vol. 16, p. 36.
14. Sancani, vol. 7, H .13358, p. 328 f.
15. Umm. vol. 7, pp. 150 and 167. Cf. Origins. Tr.ll. p. 321.
16* Ibid. p. 11 ff. passim. Ris. nos. 1601-3 and 1712..
17. Risala, nos. 225-227, 375-92 passim. Cf. al-Hazimi, 
al-I°tibar, fi al-Nasikh wa al-Mansukh, pp. 369-73*
18. See Umm. vol. 7, p. 167 f. cf. Khara.j, p. 98, L.5*
19* Hanbal, vol. 1. p. 143. cf. p. 153, L.20.
20. Two conflicting opinions are ascribed to Ibn Hanbal. See
Ibn Qudama, al-Mughnl, vol. 10. pp. 120-21. Cf. Tirmidhi, 
Hudud: C.8. H.4.
21. Ibid. Cf. Fath. vol. 15, pp. 129-30, and Ibn Hazm, 
al-Muhalla, vol. 11. pp. 235-237, nos. 2204.
22. See Origins, p. 208 and no. 2-5
23. Shaybani, al-5thar, Par al™Kutub, MS, No. 104M, fol. 87-88.
24. Abu Yusuf, Ikhtilaf Abi Hanifa wa Ibn Abi Layla, pp.218-9*
2 5 . San°ani. vol. 7 . H .1 3323 , p. 3 1^ . of. H .1 3 3 2 1 , 13325 ,
13326 and 13328 .
187
26, See Umm. vol. 6, pp. 119 ff.
27. Ibid. vol. 7, pp. 167 f f *
28. Ibid. vol. 6. p 119, L.30.
29. 1 ...wa law nufiya nufiya nisf sanat wa, hadha mimma
astakhlr Allah fihi”. Umm. vol. 6, p. 144, L.ll.
30. Tahawi, Ikhtilaf al-Fuqaha, p. 136 ff. Mabsut, vol. 9* 
*
p. 43* and Ibn Hazm, al-Muhalla, vol. 11, pp. 181-88; 
and pp. 229-33*
31. Ibid. pp. 237-42.
_  *  Q ■“
32. "wa lana anna al-ziyada ala al-nass naskh". Sarakhsi, 
op.cit.
33* Fath. vol. 15, p. 130, cf. 170. See San^ani, vol. 7,
H.13327, p. 315.
34. cIyad quoted by Ibn Hajar, see Fath, vol. 15, pp. 130. 
Cf. Nawawl, Sharh Muslim, vol. 9, p. 121.
35* Cf.QS,pp.192-202.
36. Cf. Xbn Hazm, Maratib al-I,jmaC, pp. 129-33.
188
37 See Ris.nos. 375-92,616 and 682-95; and Alik am al-Qur an, 
vol.1,pp.303-312.
38 Cf. QS,pp. 198,cf. 92 ff.; and CQ, pp.72-104.
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>l£ I— iSJg .^.. -^JI L ^ k »> i- u M  L (Jl— ii g-
I *a>y4 I. n4>. [.■/  ^ it If ll*
* 4  ^L — 1— fra j p L>w 4  ..ToY^j 1 -
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wL-sSJl J a>! *U  L-* T ir« A . 1.
iiiJ I* Lwb j> L^u> t <^i i 1  ^{*iyi ^  ij !>«.«*I Lw tj>
j  »p O -^■■ .^
^ f*^ v ( U* ) k~
mg 1 eXA^ d^ Of <**rf >)■"*»! 1 1 »)jp ^  I J&
dtiw jJ^ jt Lw wXP“ kilriJb Lv ti>
p=v (<->* ) (_r~-^ h-
O— r tf-Ul *i-pj ^ o*!? jr-tf^ *W!? J— ^ O* v M *  <~sb
•r
— f' d o  *y^ i—v^3^^
 ^  ^ to J f  |Jt>xJl^  (^**> d^ *-w ^  ^ U  (ifcj ki> l <.,***'J^ ’ ^1 Jb
 ^t...5.-»- J j^jl w  b5J I ,J—Jfci j».»eCli- l I j l  IjJU J^LtJ I Jut
>v !■«-*>-f y^y o~* 1  *«»1 I  ^tS!>-<u.m» ' 1^ <_>• L*5kJ L ly i.»<v^ g^4tJLu*J I
* ^«of ^^11 t_j^  .1.) jg Lm^Ji klsxji |» bd "ii lij J  Ijk-w |y
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Ibn Ishaq. Version A.
i IV «w
 ^ '■■*'* * I l** L-  if-~> ^  I j g*s *i>^ 2 ^  L~»^ u' I ^  I Is j
o! • 2/-r—* tt i *J1 ^  *±y *-u, iJl, Jj>w ( J^L*J1 J-^ ft f ^
( )  din m*'j { c?s^  * c^ L* •^•*n *-'.!"? I *b j ' "j***^
 .......J O"”* 4—'Ua>-I el^ w * jJ— *1— £ iL—L/^ uJl
dy.L*k9 £ i ^ > *>■! (_yi 1 dfffeJ I C tli^  J^—5>-^J 1 I tl^ w *- ** ■ S « 1^—1 lu £ 1 * ' *■ /I"- f
Mr «v
A t"U..».y L-f,—£ (_j*t ^  l» £ l».y—ip j*$•>+ 1 I d^ J^ j} * L^.*£ J>^~>e 1 1 <. \S
ttl tu fcr
—^,Z ( <^ou ^  ( j 1—jL (_giira» i—iLJ  ^ [j
—  Cx&  ^,; lJ-"^  C?* *^'t“,<i!^3 * CKi O
£ ** I® £  ^ f<'r>~ O !s  ^ **?* •!—<0$ * £ dg ■■•vlT' li
t,—«L d— <X*^ ^>j Si ,J— I «ift £ e,i ndJ>e# L 2 tj_—Jlii £ tfg "io 
* 1— »-^ i-lJ dJL— -Jj e*> ft 9 £ Le^ eirf ^L>U £ «**-* ye-^-f a
I I
a -
* (JL- £ L>*L  ^ <“"*^  Li* p*K> I——se.f j^pt ( \jp ) d—JJ1 ^  »‘.‘J b*
<)—i— ■ 111 >.^ mi. j4 d—J |y>j ...vl* * j^ S^tJp jjJI |a t ( i.\| m^Ai L
* 1 _
JlS * d—Ja^ —-9 tS*i LJ^ 1 ~1*.' wl>- *1—9^ 2 Jl>-wl JU
 ^  ^L<Js>^  ^ ej 1------L,^ -^ i i.M' 1 4^ f >*> ’**y^ d-eJ ^
♦ L-Jjl Jp ft 2  !Ui
[3 1 ^  -^-----(J-- Lf*^  £ ( l/5 ) 4— -111 (Jg.— "-‘■'^
* d L , j-JL 1^^ 4 _ld 1 I *1—.ft 2 Lj|J f** 1 dU I »V* pHi I
f 1 n.—e.w jt— £) 4 I 1 jL* 1 —4 1^ P 0 l^  f ( jj#) d-LS I i.e»  ^ d   I I I
£ 1.... 1 ,..e«P ^  L 2 dJ _^jg mttj £ d—Jl.i^ I i ( jjc ) d ■ ■ UI J^— <3 1 mt JaJ Id
d>—U 1 j*'.  ^*T> 1 jjA £ i —^ — * h«»f! t yu 1—d d 4 L>l/ d—U i S  el * ih‘ ^
? d i N>yJ L d— * ttf>  I >1 t^J —
( (.nJ d t l  i £ |i «■»■ ■’l i ) ! L—'t L dJL) I 4 1 £ 1^ ^ . S11 2 J ls
♦ tibj *a— «*>w ■*~j*
( j — >  d  l > » * e 4 L —'  L  e l l d  L > y i  L y > ^  J   >  t s  <  ( < j p  )  d l J J  p r j  —"****  *  v j ^ *
iv
* ^ 1  ^ (^ ilJ !• f * ^  «^neAp
• ( l_/5 ) d—U I l]?-V *5?^   ^  ^ elJW j-iS^
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V Jl L^t " : ^  J.Uc *1)1 J^b : ^t Jls IV
(jr_^  J^  ^  ul IjJU <^ *1)1 ^— • f JDI J  <^ £, L*~ ,>—
,t '  jj ^ . u i  ly— tj
^  !""■> d—✓  ^ ^  f^SU*  I? * IjA il'V ^  jg.£■»»/ ^  **■.' C x  iS  ^
O— e jJISl Ofi>— ^  * * j^— * f5 * *— Cr-^
( * dg— j»J ^ |p  ( dp ">■** I , ,fh ^ * jTg f  J  ^  JyJL t < ,...n d  jy«
* a— * * J i j — = u  j l  .  ♦ * *  1^ i - > l i  "
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Ibn Ishaq« Version B.
( 2—  ^15. ^ ^ — rCrz O— i _o— i. * tj!—
• <J L—* c o*1 ^ ■■ •f ’ 0~t  ^ O -"* f l/f  ^ Cs-~t <J^ k'-**'^  C r**
missing. a-g
( C  l '^V '■» im-f 1 ■—^ 1 > t !■ ( (Jp ) A  m 1 ) i y »t ^ h“
C 1..—    ^i^ j Ip 1 i i%t f <1 jjll j. 6j  I imi.'SiKil 1 (_,*** <_C j. ■_!»' I  ^i i *^-g L i  1“
to
4 1    »■» V j3> ( Cj i •>lr^ t 1 I.I .1. ^ ‘jB'jj
4 1 t ^ L w y J l  £j S ' W  dJLJ I 1 il f till O  ^  I .mSj * (_J L* ^
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Ibn Ishaq. Version C.
( j ** O i  ^  * O ^*'1"^ O l  * ,jjl> -A *-l ^ jJ  J l i
• ij1® ( j ■<■•* Cf~~l
o *J L pA Ip <3 ( ((j® ) a1) I tg.. ,M» 5!*>- liJ
>yJl 1 ~ J  ^Je d*l_- ^ 3  *% ( yt^ U~^ ~3 e~
m
AbhJUI (jPt^  «^»Lft ! Jl® i ^ i*k! 1 ji^ lw )^.»j JUi bUc u<^ Af • (Jli f »
tiLJe *1 1 f—^r^ *— t^
t£j^ (jJl J  It y “*-'*4 L ^ > »^g I ( <y° ) d—JJt Jj....—,m^  Jl*® f*a**
 ^ *Jul^ 3"'m aU 1 |»^r>-
d    ^ 1m* 0 \S J* tf m»* 1 d-U Ij to f • I^JIm I J l* g*»
( ui,,„— 1 ,J—-totj 4JJ I ^  ( »—^Ua>-I J«*~- L_l* J - <.^  jjij Ur^ "
• jyJ Im ( 0— (J; ^ O t^* ( tf (J— tiO  ^ ^  tllieJ I d— i%i»it
c tv ’
|y -^ lyiU jyAft^ a. t f (*U 3 dJ t^ Jli I. J-» < U^ U t— ^ r"' < dJJljj ^
* d J —m J  |j  ^ *~7y*^  ^  j  J jj —* U fj f ttj 11 jjJe .^fej<b 1
d-wL-^ *U1 J^t Ljts : ( ^  ) dUt J ^ y  JUi : Jts g .b -
• a i J--- ^
I I I
d »I^ •>..■—■ <Mg t_-< L Ad lo>y* lk ^  j " ■«  ^ ^  t l“
• 1>.^ |>^  C?*-^® C -«fo • ,/•£ dJJI JLC (_Jl® 1“
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Cr—^ O* ( <*—*/Sp O i I Jjl>*-*1 £r*\ ^Jl*
J & t  V  <*»-** ’ : l^ i <OJi Jfc j J l  5a-£Ui o— c U I  0 f
j.i.i ■— y*i>-l» CL*$>- • I— £.w,t *~kr-“*°* cA® (‘■tJ-*ft (_j®rx'^ o!? ^
it> a av w  ttf
i^nmV <1 1^ ill 1 (J® eJji—< * 1 > 'I ( j^li l»t«i I i c 1%^ fl piiS 1 j^l JxuAJL
< cir-i O^? C y;f— ' (j*? ^  4? * d—Ja S^ 0^0 JTt ^
f *iJ I O J IS" ) <1— Lf*t o j j   ^ dJi IS* A—; >l) I j  J ^
> t  ^~*~* ^ (•■yi?® ^  &U ^ i |y^ t* i ) 4JJ 1 ^JI i£U j , {i *^Sl>oi
IV
* * |y»« <1 mj *l) 1 (J— s^J ( tiiJ J (jg> (_j>J I (jJc ( (jo ) ftJJ I
* i£i) »S jjt pJet oJJU I J|L>^I ^1 Jti
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Ma«B»I
s ***1 0 t : o-J JU i t j z  y ± j J  a -
i «J JU i ? tSy^  "* ^ t C-^53 (_}— *> * ^  ■ tf— J
a I)i ( o i)i jj «JJI ^1  u »o> * j -  S * a —) (JCw (
t <m~* Lka>J 1 jtz * o *tr*' 6jj■"■*■'* f Cf~^  >^*1 ^ iJ*
c—J Jls L-* Js* ^  J  J lii < j —£ Jls I—. J i. J  J lii
( 4— *“** 6jj —E-'^ ’
( je  ) *B l B ■"• y ^ s li I «\ ; i»i «» J lii j  1 ■ * I (^ 1 • rt ■ I J lii b " 
u. Je°- ‘ (u» )
? <>.-■;* ^  t^ *1***;i^  A—J-fof  ^CJ® ) J?"*V <~1 **.'
* { ) 4-U1 (.Jy*'*'^  tJ  ^  ^ tf-U jj • aJJ I L ! l^ J l&$
« Ul l u i  J ; ; I^Jlii " ? ^ -J---- M  “
* ) *1)1 O '—•; j—~* d.“
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I 6 iP^1 C?*  ^(J j^i(rtT^*..l 1 (*"?V *“7“’ ^  Bll >5,1
L^-*i C s ~ ~ ^ aUI b/*.*~>~' i_J— Cs~~i «,*■»» L*i*ls~
^  1 „ .jflj 1 o l) l Ju£ i^ r— ^ ,Si^" C r“*^ O ^ 'V ^  fc^ ?s' Cs~~i *« -l-*u ^ l <_?*■' '^ ~>~
missing. a
i’j J— s a n-'J >\..>*» ( ) *UI (Jj**^i (_jp^ o—* ^
C - -  I  *5 L f r  ^ X  i i i . i ^  f  t f  | < I I ^ » | ^i - -  1&  » V | II
b*
missing. c-
H"*TV** ( y® )  ^ Jy**; ®■'— ‘ j ——* ti d“*
e-
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C-1 Ly—— — **■ ifr i.i.j l g  P I >i> J l - - J li.H J>
J L —* ( j^Oj ) 3^ — .„ti> c-^ >.m»J1 Cr~~t <fcJL# ^  1 t
missing,
u|?-*V  ^ olobi t^® j-- ( U? ) »—U^ J? J—^fy ur^
IV Ik C H> C *- ^
J  1>wU ^  a HtJ * tfmij lp J i)^  l l  Crt-jR^  jjw* I tf ml ' I
^ V* *
tta"' ^  ^ p i II l I U hi^ mA ^
f J,J J6 Tl J6 o r i- 4 - J  J1-^ (w ) I*U' ««-.J
d y H M <  I® ^■■’■|J |p i ni frl jl ( i j p  )  ^ j I J liMMiifc^
missing*
Jl—i *1)1 Jut <jj-w c*1 J&
t Hr Mr ^ u>^ ... Cj I— ■ r>o»J i 4 ■■j*J 31 I i» Jf 1^ yi» ) Irf |«1 -'^  ->j» tf t
11 i  -4 ~>yi S)... — >»,}Ij
v 1 ; Bu.B.III
..i.tfr  ^"■■*>■ *M t (J IjyJ I l ■— jfr 1 I ■ 'ml ti> I .1 * Op I *>«l I.»i>
tv w
(>—* <3 ■ £r~* l& —ftjJl
missing. a-
o -.•S’ pti * I— ■ 7~ 0~~* O^
Mr c
C"* j^— —*    ' tf'—wA' (_yi ■£  .I. <_$■*-'*“ ( \_jP )
.^—'■%■* J& CU—vto-T Jl# ’ii Jl# o  <) >*-*■ «£i—-f ( a—J jL _ ii c”
^  — I yi» IL syi d—^ * t#
e-
CvL-—« ts*^  ^—■■■c>y i <d, *iti y—* 2,L-j>oJt d—i^ i.) j? I > t"
A— jip 0 .1^ \j i-g'*- ( fjfi ) <_f*j 1 0 j jUi S”
ft* tv tv  ^
• 4 ■■jig AjJl (J1— ^ g.a-
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$f c— -J rL-*^ l V U, Bu .B.IV
w
(* [—^  I ^ ^  "^*1 1 t * J~**s ^«U 1 Lhm^W Jii*V
( IJ®; ) 0““? ^ Cj~~^ **J o—^ f^ -5" 0*~f LS"- *—*■’**’*' <Jl—•# (_j““^
(Jl " p> 
missing. a- 
(u® ) t-^ ^c Cr~i J—*1* L-*J t>-
JL-5 o—lJl ^  i"j L 'il (Jl# Op-Jsw cJ-—j> t^ li-xJ *_J JU c*
j. — <tsi J— 1t 4*1} j (Jl— * d—
missing e-
missing f-
missing g-
missing g.a-
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c .ji  ..ft ^ L -*  ^ 1  ^Jl j  .,.■*«. 1 ,  B u . B . V
tv
L >yJ I JUr (jr^ LLy— ijl lj>w jLj i^i.i|tgP £)••••' ' jLfc.‘\*jw>i Lwu A>
i [ * j 1 d««l|JLui  ^ «l^   ^  ^ f * f mmm* ^ t * f*nfr  ^ *1 1 ■ ^  —**' (*J^ I lii
J L -S  5,---------^
missing. a-
(Jj—< cj" TV  ^«>> )
u r ^  (u °  ) I I H 0n.»«i<fr A II I »‘lt  I I. M l  ^  ^ jrfl <3 ll I t 1 — 11^
ll dii I I || ' "j ^ (JIm A  «L?  ^q C ' Amtm ^ J) ■■■*» l _
It 6 IV tv
fc\ .. ^~w 1 .,»ll A ‘ >& ■ (_£  ^ ) {J;* * ' ^ A ■■ * I— ii- >»t 0 if>
OI J L-^ -w ^ t A .I mi^ .i ^ i Ip
j l  i i ^ J I  J L  ^ J li o > - ^  ^  ( U° ) ,,.,<1*1.11 A1 £■ <3 C*“
0—U I jjg •ttl’J L .^.m X > J ll * ** - * r"**~ ^
 * -f-j L i»—w |g .--vft i 1 Jit <J_
missing. e-
d tf— ii^ y I*j —ii^  ^  ^ ^ 1—^ U- ^4—*— ^ —4 1 i ' L^i»i*if  ^1 J 1^ i*
•V C W  K
* tf 1 i *i# "vy J  .'^ i 1L  <3 L ii, *} I J" "* ■'"■i>^  ’>< ' 1 A ' ■ J * t! «^ 1 L is  ^  ii 1 +n»i 1 Li
missing. g-
missing. g*a-
/
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Btt.B.VI
I—a ^ o 3 ■■'<>»' o 'A — “^ 1? £ t r— £ <jr* jM-isJI ^ L ^
* * * d^  „»Cg I ly Jj y...,UJ I Q L— ^ll lg JnL—wJlg
U " -•yr' Cr-* S * ^  C*““^  ur'j~t~~~>~^ * /V iy^
t>-■^1.11. . ■ ■ - '>■ O”-^  L^-*^ >yJI <*i f £r~~i rt—♦»Lw jn.^ l 1 JLj
* t j  ^ 1" “"** *1>— *»*JI (_^ i j) frg ( ) cf?*^ ^  1— (j/—«
tei
! rt— ««it > .^1 iP *A. ^ ,■*£>» pf ^ JJI #a . «*i I ,^,.1 r>*i‘».4> *  ^^  -fc^»
♦ c^ l ol^ .»
? cj.^— >• t <J— st, ? ^ ...o» <^i—^ ,J— fts ; (J 1. ,t» dl— p c—
* { J LhmS
* (_Jrl—*a*JL ji "7y^
♦ tjn. .**%» dp.—->JL Sf d  lJ^ >- j «> Cj 1 Ii d—iSJof I »ii e-f
missing* g.-
missing. g.a-
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* JL— » o~* ^ ^  oL-**^ }— J I— £u—>•
^/^ !> ^  *'. 1J ' *** ^  O '""".' ^-11^ *)> 1 «■' J  J ^
• Ihh9
tfljl*# «.V^—..«» 11 ^ '— ( O* ) *--L)l Jy™***, J  ■*! « J—>y j^pt
^  **•
 ^  ^ f ^ t ^  ^ AvmD  I ij|J * Iwiwfcl
* a i, ■■■ lj> ^  f-1 ^  JU1 <»n .^.>j  jJ—A) j . - ’w t  • ^  f  ti
U^) *A—j j ■■"•*•  ^O ^ <■■ 111 Jy ■ i«<^ t » J L->
A~J J^ 41 0 »l«* ^  JkJl |  ^ -^«P«J * <i ■ ^
♦ dU j
* S . «. ,1^.11 4„J *■‘*•0 * )i . j
J  6 .  J  J L m M  * <1 I <£> J  C <  I J  Ifr. II '+*< j>U «m*!j  1 # iw . *«I> |> ^ 1   it > V » | j ^ i W  I »  1* C “
* ^:JU5
♦ ^  ?V a,,*:‘ jy.ii.—-fcfti ^  J  I—Jj d*“
* <^-„. *v>. t *L_j» 1^______^  €-
I J l—i L—yi' ^  1 4-JJl <±f-
^ i A«*dJ J ^ ItJ^  l^|J L  ^yL<J L * 0 nw w> L^Ah^
* clt ,j|i> <Lu>yt S^JL jl (j^
.VII
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u.1 Bu»B.¥III
7ZJ ^  o» J— 0  ^ J ^ <_s— k ur*5*- ^ u *  {& * O —*
W  fc, C 1
ty—■».■* jjlfr O""* J~* (%—o dL-a^ ji-1 j— *£ ij^ f
t_r—^ 1 {y —S' ^  O—£ ij “ "^ afr O- ** '—•'rJJI bC*A>- yr^ -X 0~“? 1*3 »A>-
jJU 3,—5 ^  ^1  O** *i J^bj tJt J i Cf~~t wLy*~w^ *JL*
<>JJ J tin—t; J 1^9 tf i iJ L*$ J I •~f"J {J?  ^ B
«< i M -■
I .. iW«^ i & M&* , ^ 1 ii iP I ..» K  0— <P “ *— IJ >J *
y ji5 os— b- dj ju c
. n.■» ~>-j Li D ■■ '»■ lj ki t J Ij Cl
d—*>y C?^ * Ci-,JU <t .. 1)1 -Juf- Cr~i j—■X^?' C*“"* ,Jt3 e
^ J U j l
j* 1.1-— >■ Cj— ^ iSl ^ O™* <-$/  ^ 0~^ 2/*^ C^ i? j— u***?* tfis^
* |0 —— ( t^> ) CS?*^  O*—61
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I *31 J O i ,r**i f  ^V o i ' U  U V L ^  T i r . B . ]
Li $j....i>p ^  ...< jv -i«,.r>i« ^  up ^ L L *  o~“?  ^ L i ii>> u*^5 Li *i>
!■ fr | ^ JwiP  t O nliM * ^   I * ^
m is s in g .
ijtj «J—»....a.......< 1 J L i ( ) <tlH J?-*“> lS  ^ frU ^l> J l ■♦
^  1 1 '<j <> ..♦ <)— *•’ 1 *1) 1 L J  Li j.>* ^  I d * »* j^ r—•..* I—^  * i d...J 1*
Hr ^  L  f
^  ■ ~^| j i  j  .. * 1 dJU I J 1?j J L ® di—t I* ^>u * L w  i> -«p ^^cli
m is s in g .
^ Lmmm^ J^ L ^ I ) I [ 1 ll |^ J 1 1 jl yriwl ll
m is s in g .
Hr Hr •» Hr *v
■ ♦ ' t -  ^j pT ^ J  4 i i i«A »  j  —*4  H iL faw n ; ..............................................1) 1 ( J i 4  ^ V . . . . * > - g  l l  ii» i I 9
d in' 1 (  t ^ p |  d ll 1  ^ t*1J J  L^5" J l  Lr' to  ^ t*J 1 d dmiwi ■* |  '*0 ” ^ l
 ^ 1 J?™*^ JL® 1 ^  t>v>«iJ 1 (^*d O**"'*” "**
ciju? t j J  O^ O * <J&/ *%  1* ^  u r ~ ^ .? J  J L
H  Hr Hr
<3’ •/ * ^  ^  O -^t ' £p O—*  '—J*  ® I *i&
,— J (u=)
M> £ • H  H  W
C&r“*/-ll fc _;»'~r-< Lul Jjljy-H Li^ P- it ^  (^*»L>Jt (ill ■X/ LiO*-
dill L- ,^jt ot d»*lw tjj—^
 ^O^ ) 0?*^  P W" 1^**’^ O* ^**1'^  of
ol jl^w ■ Kmfj 1 d«nt> Jp J dH*t )^^>pli Ll^ iti
; J L  c-ita>-f J L  JL  —1^ - ) (j-^il J L i
cs— f» J 15
0 .1—  «^ti^ ™i 2,L«*J1 «&J i f  I ^.L
■ -j-L J— *°t ^  ]/**" ( kjp ) <^111 J?-*v *-—! J L i 
■ ^   OgtlphJl I i_fe JouoJl^  tp &**&- 0^  *i>- 1 *A-fc jw d  ^  1 JL
d.».j It *0 1^ * t ArijuJL/ J p  J  l l 1 J I LjJ L U^.hto.11 (^ 1 >^.li ^ -11 J ji 1 ||||OA^  
6j  0 dim*>..' J p  ^1 1 <jl jJ»*J  1 J a  1 ^ % < J lij j Lx w ly J o > l (Jyl  jJ lij  J > J l  
J^  — .*11 1 *1a JL^o Qn_a»->^  j^AtLiJlj j^mif ^  til!I# J^ * *j»J1 ^ Jt ^  1
( ijf  ) *111 J c p l  U-tai^ l OsS^V of CX c#?f
J 1 «*g d.lyL.'1 liO Jto-J 1 1 *Xfti c L 1 O ^  ^ ^ f J  L i
C;L J^ L 0»»^lid 1 (^jli 1 *1a dtf* 1 (jfit L Utl ( (jo )
( • o  1/— * 1 Otpitl
a -
b-
d+ f 
e+g+g. 
h-j
cf . )
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Zuhri T s lemma,
t ^1 I ■ lc I £' ^ J t t ^..tf— f L—' i 1.,^ -w 1 up • <^ li I4 .^n.t
e - J  -— a u-> ■v®) < ^ >  *UI Jrv -W* u-t I—
J C—'L^~w  i^  ^f "** ( ^ /c* ) aJJt <i— ’ ^ .-1 <- 1  li f O »
• 4 fclft * t L 1 jiw him i^V-yJ I iXm*^  (ti) *3 ^M>- 1
212
Ma.C.I
Cj. I <>!, I. ! ^  I  <1 l5j  l>  ^ <im ‘ dJJ I £ f mlfr i flTfc».l^ *> "'«■f "jj £ l "*^
( jJ* l>. ( ( ^jo ) dJJI ^  st^i I
C. >1 ....i» •*, >rg U»< ’  i l  * : ( ^  ) «U1 ^  l*J JU i
tf-i. I  I4 lp t fij >. •,’■Jj  j l  I  (  jjfi )  iU  J , )q— 1 l^ J  J  t iij
«-^'U
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( *—J  3—el* 0" ■ j" Cr-* ci1®*®^  ^'"j 1»" I* 1^* 
3,1 L
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214
Lfo - IfJ  JlS i "b-
-lL Ho;')il ^  J —^  IfJ ift J& "b/c
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L i ^ 1 L iii>  ( ctw «KiJ jj i ) j ij»> ^  tflll hLp ^
Mr
4_b^ 1 nP <tJJ I L i JL> ^  Mfc'
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216
1N T *  dJJ 1 U * *  Lr 1 C ^LlS  C »A-r t<  C I,rt< 1 C I «t i~>> l* e l*  (J * .
L^mJsJI J^S^T jS^  6 imJit Kft
•V m r m
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* ^  j .•>■ ^  .*. ) 1^ ! ctU_1__ (Jti * I— ~^jr* U g**
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Jj aJJ I J^u? *JJ I j *J J Lj_5
AJ i J* Lj <• ^ ^ <-Lu»*J ^ 6 1 JA LiwWi- O ^   ^u ^ J Ls-3 b—
A*XaJ j^ |*-i-jj I o-* aJ_* CwJJi L a ^ J  I o 1
aJl* j-L- I ^^JU- LiJ p?\r  ^ aj 1 j-* i ^ .'o^^»-L*-) ^ WL* I cJ‘L- p3
. ' f u
aJJ i LiSIj i-> jj ! (J ljL3 c—
Ia^ jji ^ ^  ^
 ^Law-o^ iui^  aJl* *xl> AwjJ-».^ ^ -Xj i L* e— 
* *■
jjLc i o ^  a 1 i g^JLp- ji- U a pJL, i o-* (_i*^i ^ L;C-j I L* f-
Jl j^k p— ?Jjl *I— L-.^t Tir.E.I,
w m . - w m
I ^  ■■& <1 I M j f »  M III 1^  L | & *W' 1 im  J  » \  | ^ >  ^1
^.n^A ^  ^ i« d .,a»^p*«' <1 £■ dJJ I «A-£- ^i.w  dJL) I ^ J
J^ i i j  >*y «ii» I ^  —■*
U.Jbkl^'I dj*Ji ^  1 i» ^  '"' ( U>° ) L#?"^ ' ^  ■ **^  »^ tS^  ^"*
1* • 11,,’"*~ J  lit# dJL)11—' letSLi Lm^i I i«».1 d ill L  d in  £  J* L  1 J fe j
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H li— Ip A — 5 U  >3 , iii.il.*>- ».*!*< I ^ipy g „
^  ii ^  ^ I   i^ l  »l  liiM |i 4 T^j  I *  U > ^ b d  I ^  U  I  w \  f t  0 ^ 4  I / w l p  mM / I L /  %lna^l^ —
I C-^ ic U
j^T" I »£ d U L  1 md Q >» ^ A l  I I ■ y  {Cj I V '^ ^  1 I■ ■ > t> vw l I N. J.* |3>  J
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